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News Items in this Issue 


The Portuguese Ministry of the Colonies has drawn up a 
comprehensive scheme for the social and economic organisation 
of the indigenous population of the Portuguese colonial empire 
(p. 198). 


* * * 


The debate in the British House of Commons on the report 
of the Commission appointed to enquire into the disturbances in 
the Northern Rhodesian Copperbelt is summarised (p. 202). 


* * * 


Reference Boards have been set up in Australia for the settle- 
ment or prevention of any dispute in the coal-mining industry 
(p. 206). 


* * * 


A new policy covering strikes in defence industries is develop- 
ing in the United States as a result of President Roosevelt’s 
proclamation of an “unlimited national emergency” (p. 207). 


* 2K * 


A survey of the problems of women’s work in wartime Ger- 
many deals with the allocation of women, training, shift and part- 
time work, transportation, absenteeism, and prevention of acci- 


dents (p. 213). 


* 2K *x 


Suggestions regarding the employment of women in wartime 
industry in Great Britain are contained in a Memorandum from 
the Minister of Labour and National Service to all employers 
(p. 215). 


* * * 


Measures taken by the Government for accelerating production 
and reorganising the employment market have led to a marked 
decline in unemployment in Great Britain and Northern Ireland 


(p. 217). 


* * * 


Figures covering the supply of white and native workers, 
mortality among native workers, and safety and health propa- 
ganda, have been issued by the South African Department of 
Mines (p. 223). 


* * * 
Workers from Jamaica are now being employed in Great 


Britain, and special measures are being taken to provide for their 
welfare (p. 228). 





























INTERNATIONAL LABOUR REVIEW 





Vor. XLIV, No. 2. Avucust 1941 





The American Constitution and 
International Labour Legislation 


by 


David RiesMAN, Jr. 


Professor at the University of Buifalo School of Law. 


On 26 June 1939 the Twenty-Fifth Session of the International 
Labour Conference adopted a resolution requesting the Governing 
Body of the International Labour Office to undertake a study of 
methods of securing more widespread ratification of international 
labour Conventions by federal States whose jurisdiction over labour 
matters is limited. On 12 October 1939 the Emergency Committee 
of the Governing Body instructed the Office to proceed with 
the study of this subject, which has an important bearing 
upon post-war reconstruction problems. The present is the first 
of a series of articles discussing the stage of development now 
reached in the growth of federal authority over labour questions in 
the various federal countries which are being written by specialists 
from the countries concerned*; this series will be followed by an 
attempt to review the position from a comparative and international 
angle. The author’s conclusion is that recent developments in the 
United States have greatly simplified the problem of effective co- 
operation by the United States in the International Labour Organ- 
isation. A threefold division of power is the leading characteristic 

*The author is indebted for helpful suggestions to Professor Thomas M. 
Cooley II, of Western Reserve University Law School. 

* A summary of the recommendations for the extension of federal jurisdiction 
in respect of labour questions in Canada which were made in the report of the 
recent Canadian Royal Commission on Dominion-Provincial Relations was 
published in this Review under the title “The Rowell-Sirois Report—A Cana- 
dian Reaffirmation of the Democratic Faith in Social Progress”, Vol. XLII, 
No. 6, Dec. 1940, pp. 347-376. For an early study of the United States of 


America, see: “The Constitutionality of Labour Legislation in the United States 
of America”, by William G. Rice, Jr., Vol. XIV, Nos. 5-6, Nov.-Dec. 1925. 
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of the Constitution of the United States, but, if Professor Riesman’s 
well-documented conclusions are accepted, the position has now 
evolved to the point where it is permissible to conclude that “None 
of these divisions of power, as enforced by the judiciary, cramp the 
ability of the federal government to play a full part in the post-war 
work of the International Labour Organisation: its jurisdiction ts 
ample for the foreseeable tasks of the future. The political obstacles 
imposed by the constitutional framework are more serious. But they 
differ only in degree from the obstacles imposed in any scheme by 
the conflict between centralisation and decentralisation, between 
authority and liberty.” 


T HE subject of this article is the scope of the legal power of the 

federal government of the United States over working con- 
ditions and like matters which may come under the jurisdiction of 
the International Labour Organisation when it resumes its legisla- 
tive functions. Some have feared that owing to the peculiarities of 
federalism in general, and the American system of judicial review in 
particular, American co-operation with the International Labour 
Organisation could never be permanently assured.! Two decades ago 
there was ample warrant for such a fear. At that time, in 1920, the 
post-war reaction in the United States against political innovation 
and centralised governmental authority brought into power a federal 
Administration, and after a time by means of new appointments a 
federal Supreme Court, which together reduced the high, war- 
flooded level of federal political power and constitutional jurisdiction 
over labour and related matters. To-day, at a time of temporary sus- 
pension of international legislative activity by the International 
Labour Organisation, the American federal power, both political and 
constitutional, has reached its fullest historical extent. So far as co- 
operation in international labour Conventions is concerned, the United 
States could legally be regarded as a unitary rather than a federal 


‘The Constitution of the International Labour Organisation (Article 19, 
par. 9) excuses federal States from the complete compliance expected of unitary 
jurisdictions. See Constitution of the International Labour Organization together 
with Decuments Effecting Membership of the United States (1937). It is 
probable that Article 19, par. 9, does not truly apply to the United States, as 
not being “a federal State, the power of which to enter into conventions on 
labour matters is subject te limitations”, since “there can be no general limitation 
that treaties may deal only with those matters as to which general legislative 
power has been delegated to the Federal Government”. Manley O. Hupson, 
“The Membership of the United States in the International Labor Organization”, 
(1934) XXVIII Am. J. Int. L. 669, 678. See generally “The International 
Labor Organization: Membership of the United States and Its Possibilities” by 
E. J. Poeran, M. O. Hupson, J. T. SHorwe tr, International Conciliation No. 
309 (1935), especially the article by Hudson, 120, 131. Hudson suggests that, 
although Congress possesses constitutional authority to execute a Convention, 
as a matter of policy certain Conventions might be brought before the States. 
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Staté: the problems which loomed so ominous in 1920 have all but 
disappeared.' Conceivably, a future Supreme Court may again restrict 
the scope of federal power.” If so, it may return to some of the land- 
marks of past constitutional history, landmarks also useful in grasping 
the significance of the present position of the Court. This article will 
outline that history. Particular emphasis will be put on the decisions 
in 1935 and 1936 invalidating the legislative programme of the New 
Deal, and on the shifts and reversals since that time which have 
opened new doors for legislative action and given an impressive 
promise that the Court will not interfere with American efforts at 
international co-operation. The paper will not deal at length with 
the treaty-making power in the United States*, or with the inter- 
national law aspects of the problem‘, in view of the extensive liter- 





* Naturally, there are no obstacles to effective American collaboration in 
all matters clearly under the federal jurisdiction. Cf. the ratification of five 
Conventions dealing with maritime labour (federal maritime jurisdiction is ex- 
clusive, see cases in note 1, p. 151). See LXIII Industrial and Labour Infor- 
mation (1939) 88. For the list of labour treaties ratified by the United States 
since its adherence to the I.L.O. in August 1934, see (1939) XXIX Am. Labor 
Legis. Review 88, and W. Ellison Cuatmers, “Next Steps in Labor Treaty 
Ratification”, idem, 89. 

*Compare: “. .. once the Court has upheld an extension of federal control 
it has never retraced its steps and overruled that holding.” Douglas B. Macs, 
“The Constitution and the Recovery Legislation: The Roles of Document, 
Doctrine and Judges”, (1934) I University of Chicago Law Review 665, 673. 
See also T. R. Powett, “Some aspects of American Constitutional Law”, 
(1940) LIII Harvard Law Review 529, 530, 550. 

*A broad view of the treaty power is taken inter alia in Corwin, National 
Supremacy: Treaty Power vs. State Power (1913); Butter, The Treaty- 
Making Power of the United States (1902), v. II, pp. 349 et seq.; Jackson, 
“The Tenth Amendment vs. the Treaty-Making Power under the Constitution 
of the United States”, (1928) XIV Virginia Law Review 331, 441; Butter, 
“The Limitations of the Treaty-Making Power of the United States in Matters 
coming within the Jurisdiction of the States”, Proceedings, American Society 
of International Law, 1929, 176-196; Quincy Wricut, “The Constitutionality 
of Treaties”, (1919) XIII Am. J. Int. L. 242; Chandler P. Anperson, “The 
Extent and Limitations of the Treaty-Making Power under the Constitution”, 
(1907) I Am. J. Int. L. 636; George SurHERLAND (later Mr. Justice Suther- 
land, see note 3, p. 180), Constitutional Powers and World Affairs (1919), 116- 
140. For the discredited narrow view, see Tucker, Limitations on the Treaty- 
Making Power (1915), 339; see also Stoxe, “The Constitution and the Interna- 
tional Labor Conventions”, (1932) XXX Michigan Law Review 631. Main- 
taining that treaties present no constitutional issues since international law is 
superior to any domestic law, see Potter, “Inhibitions upon the Treaty-Making 
Power of the United States”, (1934) XXVIIII Am. J. Int. L. 456. 

References to earlier articles on labour Conventions are collected in Julian 
P. Boyp, “The Expanding Treaty Power”, (1928) VI North Carolina Law 
Review 428, 449 n. 106; of these see particularly the articles by Joseph P. 
CHAMBERLAIN, in (1919) IX Am. Labor Leg. Review 330, (1920) idem, 133; 
and see WertnreLp, Labor Treaties and Labor Compacts (1937), 35. 

*C. Wilfred Jenxs, “The International Labour Organisation as a Subject 
of Study for International Lawyers”, (1940) XXII Journal of Comparative 
Legislation 36. On construction and operation of treaties in American law, 
see Lenorr, “Treaties and the Supreme Court”, (1934) I Univ. of Chicago Law 
Review 602. 











126 INTERNATIONAL LABOUR REVIEW 


ature on these topics. Rather it wiil explore the extent of the federal 
jurisdiction independently of the increment furnished that jurisdic- 
tion by the treaty power.' Also largely excluded from the scope of 
the paper are the administrative and political issues which American 
federalism presents for international co-operation and for the 
passage and enforcement of labour legislation.? These issues are both 
more complex and more important than the strictly legal ones. They 
can be tackled with a clearer vision and a less inhibited will once the 
legal barriers are swept away. 

The account has been cast largely in terms of judicial decisions, 
since American constitutional law has been developed case by case 
according to the common-law tradition. Moreover, general state- 
ments not tied to lines of case-law are not only likely to mislead but 
give an inadequate impression of the range of federal activity in the 
United States and its judicial treatment. And it must not be for- 
gotten that the American judges, both state and federal, with their 
power to declare legislation void as contrary to state and federal con- 
stitutions, have given an altogether unique importance to litigation 
as a process of government.® 


THE ORIGINAL SCHEME OF THE CONSTITUTION AND THE ROLE 
OF THE SUPREME COURT 


The American Constitution as drafted in 1787 set up a federal 
government of enumerated powers. Those powers grew out of the 
difficulties the former colonies experienced during and immediately 
after the Revolution (1775-1783).4 The colonies had united them- 


* Executive agreements not requiring senatorial assent are not treaties, and 
can be enforced by Congress where it has domestic power. See David M. 
Levitan, “Executive Agreements: A Study of the Executive in the Control of 
the Foreign Relations of the United States”, (1940) XXXV Illinois Law 
Review 365, 394-395. In many situations, such an agreement may be politically 
easier to achieve than a treaty, and it is therefore additionally important to 
ascertain the scope of Congress’ interior jurisdiction. 

*See, ¢.g., What the International Labor Organisation Means to America, 
ed. by Spencer Miller, Jr.; for the recommendations adopted at the Third 
National Conference on Labor Legislation in the- United States see LXI Jndus- 
trial and Labour Information (1937) 38, 41-48. See generally John G. Wrinant, 
“The I.L.O. in Wartime and After”, (1941) XIX Foreign Affairs 633. 

* Robert H. Jackson, former United States Attorney General, now a Su- 
preme Court Justice, recounts the amazement of certain Swedish lawyers and 
bankers at the Gold Clause decisions of 1935 (note 1, p. 184), which tested 
the currency control and devaluation policies of the Roosevelt Administration. 
“How could you Americans”, they asked, “let your national monetary and 
economic policy be dependent on the outcome of a lawsuit between private 
parties over a difference of $15.60 ?” (Norman v. Baltimore and Ohio Railroad, 
294 U.S. 240.) The Struggle for Judicial Supremacy (1941), 103-104. 

“See generally Charles Warren, The Making of the Constitution (1937), 
3-54; Albert S. Aner, “The Commerce Clause in the Constitutional Convention 
and in Contemporary Comment”, (1941) XXV Minnesota Law Review 432, 
448-451, 462. For a rapid popular treatment, see Doay ALFANGE, The Supreme 
Court and the National Will (1937), 1-33. 
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selves into an extremely loose confederation, which was armed with 
inadequate powers—mostly of persuasion. Freed from British con- 
trol, the colonies became commercial and fiscal rivals, putting tariffs 
on each other’s goods and inflating their disorganised currencies. 
When the war emergency ceased, there was the danger of states’ 
seeking an advantage by separate dealings with foreign powers. The 
men who framed the Constitution and secured its adoption were men 
of large affairs and large vision. They sought a stable national gov- 
ernment which would protect property and foster trade, and deal as 
a unit with foreign countries and Indian tribes. They gave to the. 
federal government the power to regulate foreign commerce and 
commerce between the states, and states were forbidden to tax imports 
or exports, or to discriminate between their own citizens and those 
of other states. The federal government could coin and value money 
and regulate bankruptcies, and state monetary powers were re- 
stricted. The conduct of foreign affairs, of war and defence, was 
committed to the central government, and the states, though retain- 
ing a militia, were forbidden to enter into foreign alliances or, with- 
out Congress’ consent, into alliances with each other. To pay its way, 
the new government was given a limited power of indirect (excise) 
taxation. It was also given a number of lesser powers—to promote 
invention by patents, to establish post offices, to regulate naturalisa- 
tion, etc. A controversial provision gave it power “to lay and collect 
taxes . .. to pay the debts and provide for the common defence and 
general welfare of the United States”, the issue being whether the 
general welfare may be promoted by measures other than taxation 
and expenditure.t Congress was to have all the powers “necessary 
and proper” for carrying into effect the enumerated powers. 

The federal government itself included a Congress chosen partly 
on the basis of population (House of Representatives) and partly con- 
sisting of two representatives from each state (Senate). The 
President was to execute the laws. He was also to be Commander- 
in-Chief of the Army and Navy, with power to make treaties on the 
concurrence of two-thirds of the Senate. The federal judicial 
system was to have jurisdiction in a limited class of cases: chiefly 
admiralty causes, suits between citizens of different states (to pre- 
vent prejudice against “foreigners” in local state courts), and litiga- 
tion involving a question of federal Constitution, law or treaty. The 
Constitution could be amended by convention (never utilised), or by 
a two-thirds vote of Congress and the concurrence of three-quarters 
of the states. 





‘For recent resolution of the controversy, see United States v. Butler, 297 


U.S. 1 (1936); Helupring v. Davis, 301 U.S. 1 619 (1937). 
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The opposition to the Constitution as thus proposed was intense. 
The small farmers distrusted the large landlords and commercial 
‘irterests which backed the Constitution, and states feared the loss of 
privileged position. People dreaded lest the new government would 
merely substitute a domestic tyranny for the British tryanny which 
had been overthrown. “Your President may easily become King”, 
said Patrick Henry, the Revolutionary leader who had asked in 1775 
for either liberty or death. To quiet such fears, the supporters of 
the Constitution agreed in several states to facilitate the passage of 
amendments limiting the power of the new government. These 
amendments, adopted shortly after the organisation of the new gov- 
ernment, can therefore be considered part of the original Constitu- 
tion. They provided that the federal government was to make no 
law abridging freedom of speech, press, assembly or religion. Trial 
by jury was to be retained, in civil as well as criminal cases, and 
various safeguards of criminal procedure were laid down. A general 
clause inhibited the taking of life, liberty, or property without due 
process of law—the famous “due process” provision.1 The last 
amendment of the series, the tenth, declared that all powers not 
specifically granted to the federal government, or prohibited to the 
states, .were reserved to the states or to the people. 

Subsequent amendments have not substantially changed the in- 
itial scheme. A series of amendments after the Civil War forbade 
slavery, gave negroes the franchise (women waited until 1920), and 
applied to the states the “due process of law” restriction (the im- 
portant Fourteenth Amendment). In 1913 the federal government 
was given the power to levy an income tax”, and senators were 
chosen by popular vote (though still by states) instead of by state 
legislatures. Prohibition of intoxicants was added in 1919, and in 
1933 removed from federal jurisdiction. It left a memorial in 
Supreme Court decisions stating that the amending power knew no 
limitations (as against the contention that Prohibition was not the 
kind of federal activity contemplated. in the scheme set up by the 
original Constitution) 3 





*On the meaning given this provision in the last decades of the nineteenth 
century, see pp. 137-140 infra. 

*To overcome the decision of the Supreme Court in Pollock v. Farmers’ 
on & Trust Co., 157 U.S. 673, 158 U.S. 601 (1895), discussed infra, pp. 136- 
137. 

*See National Prohibition Cases, 253 U.S. 350 (1920); United States v. 
Sprague, 282 U.S. 716 (1931); McGovney, “Is the 18th Amendment Void Be- 
cause of its Contents?”, (1920) XX Columbia Law Review 499; Walter F. 
Dopp, “Amending the Federal Constitution”, (1921) XXX Yale Law Journal 
321. See also Noel T. Dow.inc, Cases on American Constitutional Law (2nd 
ed. 1941), notes following Coleman v. Miller. 
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The Constitution as written and amended is by no means a blue- 
print of the actual working government of the United States. This 
is so despite a Supreme Court which purports to limit the action of 
government to what the Constitution permits, and despite deep 
popular and official habits of respect for the Constitution which 
impose political and psychological obstacles to its radical alteration. 
The party system, which actually governs the country, was not con- 
templated by the Constitution—indeed Washington and other early 
statesmen warned their countrymen against the spirit of party and 
faction. Whole departments of the federal government, such as the 
Department of Agriculture or the National Parks, rest on a constitu- 
tional foundation which at best is casuistical, at worst non-existent. 
The President is not selected, as the Constitution ordained, by mem- 
bers of the Electoral College, who are simply rubber stamps. And 
so on.1 Few would question to-day those accustomed non-constitu- 
tional practices and ways of government which have grown up 
without the blessing or the interference of the Supreme Court.” 

This does not imply, however, that it is pointless to enquire into 
the doctrines of constitutional law which may be relevant for federal 
adherence to international labour Conventions. When a new venture 
of this sort is contemplated, whose operation will directly affect 
private rights, challenge of the venture in the courts is likely— 
challenge which, if successful, would prevent the venture from 
getting a foothold and thus becoming part of accepted practice. 
Moreover, the failure to find constitutional or judicial sanction for 
a proposed step will, save in the presence of great emergency or 
irresistible pressure, put fairly severe political obstacles in its way. 
Hence the discussion to follow will largely be confined to the 
problems of constitutional interpretation which stand at the threshold 
of novel federal legislation. 

Of the official and unofficial bodies which have been engaged 
since the beginning in altering and amending the Constitution’s 
politically operative meaning, the Supreme Court is itself un- 





Numerous examples are collected in Herbert W. Horwitt, The Usages 
of the American Constitution (1925). 

* See, for elaborate discussion, K. N. Lrewettyn, “The Constitution as an 
Institution”, (1934) XXXIV Columbia Law Review 1; Carl J. Frrepricn, 
Constitutional Government and Politics (1937), part II. On the “Ritual of Con- 
stitutionalism”, see Walton H. Hamitron, in IV Encyc. Social Sciences (1931), 
255-258; Max Lerner, “Constitution and Court as Symbols”, ge XLIV 
Yale Law Journal 1290. Use of common-law and other materials in develop- 
ing the constitutional tradition is dicussed in Charles S. Cottrer, “The Consti- 
—- Constitutional Tradition”, (1938) VI George Washington Law Re- 
view 259. 
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doubtedly the most important.’ It has changed the working Constitu- 
tion almost beyond recognition of its eighteenth century physi- 
ognomy. Yet in interpreting the broad and general clauses of the 
Constitution, the Court functions under the ordinary restrictions of 
common-law litigation, only rendering an opinion as suits come in 
adventitious parade before its bench. It builds a body of doctrine 
stone by stone out of the gradually accumulating mass of precedents.” 
Therefore it is to that body of, doctrine, and the cases on which it 
rests, rather than to the words of the original document, that every- 
one looks in the first instance to determine the “meaning” of the 
Constitution. This luxuriating exegesis, embedded in over 300 
volumes of Supreme Court reports, is often contradictory and it is 
vastly more complex and more detailed than the relatively simple 
terminology of the Constitution itself, as sketched above. 

None the less, in interpreting the Constitution, the Supreme 
Court does not operate with an entirely free hand. It professes to 
regard the intent of the framers of 1787, and the record of their 
debates has oftentimes been utilised to settle a controversial point.* 
From the point of view of the implementation of international agree- 
ments on labour questions, such looking backward on the Court’s 
part would not be inauspicious. For the Convention met at a time 
when prevalent mercantilist notions as to the proper function of gov- 
ernment had not yet been displaced by the laissez-faire ideas of 
Adam Smith’s Wealth of Nations, published in the same year as the 
American Declaration of Independence.t Thus a return to the 
political orientation of the framers would imply a sympathetic atti- 
tude towards State intervention with economic institutions (though, 
in view of the touchiness of the slavery issue, labour regulation 
would be different story).® Moreover, the Constitutional Conven- 





° “We are under a Constitution, but the Constitution is what the judges say 
it is, ”—Chief Justice Hughes’ often-quoted statement is almost true—“and the 
judiciary is the safeguard of our liberty and of our property under the Consti- 
tution.” (The statement was made before his appointment to the Court.) 
Addresses and Papers of Charles Evans Hughes (2nd ed., 1916), 185-186. 

*For a more particularised analysis, see T. R. Powerit, “Some Aspects of 
American Constitutional Law”, (1940) LIII Harvard Law Review 529, 532- 
535. 

* See, for full treatment, Jacobus ten Broek, “Admissibility and Use by the 
United States Supreme Court of Extrinsic Aids in Constitutional Construction”, 
(1938) XXVI California Law Review 287, 477. 

*See, for a differentiated analysis, Conyers Reap, “Mercantilism: the Old 
English Pattern of a Controlled Economy” in Conyers Reap ed., The Constitu- 
tion Reconsidered (1938), 63. 

°*Compare Hamitton and Apatr, The Power to Govern (1935); Albert S. 
ABEL, “The Commerce Clause in the Constitutional Convention and in Con- 
temporary Comment”, (1941) XXV Minnesota Law Review 432, 476-481. Of 
course, it must also be borne in mind that the framers of the Constitution, being 
men of property and conservative outlook, would probably not be sympathetic 
—even apart from slavery considerations—with modern social legislation, much 
as they might concede as self-evident the propriety of governmental regulation 
of economic activity in general. 
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tion met in the shadow of the evident need for a unified country and 
a national foreign policy. A return to the spirit which animated the 
framers would here imply for the Court a broadly national and inter- 
national outlook cognisant of the need for a strong executive au- 
thority in foreign affairs. 

The Court, however, has never allowed itself to be handcuffed 
to a Constitution as of 1787. It has been aware that the Constitution 
was difficult to amend through the amending process, and that 
“some play must be allowed for the joints of the machine” if it 
is to work. Likewise, as the subsequent discussion will make clear, the 
Court has not generally considered itself bound by its own decisions 
on constitutional questions in the same way that a common-law court 
is bound by earlier decisions, under the maxim of stare decisis. 
Finally, the Court has laid down for its own guidance a series of 
self-limitations, which add up to the fact that the Court will not 
decide constitutional issues unless there is no other way for it to be 
sure that the rights of the parties will receive protection*®; and in a 
number of situations the Court will in any event refuse to decide the 
constitutional question at all, on the ground that the issues are “pol- 
itical” and not “judicial”. These self-limitations, flexible and 





Furthermore, the problem of delegation of legislative power, now so 
troublesome (see pp. 175-182 infra), would disappear with a return to eighteenth 
century notions. Delegation of governmental powers even to trading companies 
like the Massachusetts Bay Company was a familiar feature of colonial life. 
See Vernon L. Parrincton, Main Currents of American Thought, Vol. I, Ch. 
I (1926). 

*See Justice Hormes, in Missouri, K.J.T. Ry. v. May, 194 U.S. 267, 270 
(1904), and generally Felix Franxrurter, The Public and Its Government 
(1930), 61-80. 

* For a list of these restrictive canons, see the opinion of Justice Branpers, 
concurring, in Ashwander v. Tennessee Valley Authority, 297 U.S. 288, 241 
(1936); compare Maurice S. Cutp, “Methods of Attacking Unconstitutional 
Legislation”, (1936) XXII Virginia Law Review 723. 

*See Oliver P. Fretp, “The Doctrine of Political Questions in the Federal 
Courts”, (1924) VIII Minnesota Law Review 485; Maurice FINKELSTEIN, 
“Judicial Self-Limitation”, (1924) XXXVII Harvard Law Review 338, (1925) 
39 id. 221; Robert J. Harris, The Judicial Power of the United States (1940), 
1-73, 131-135. See generally, E. F. Atspertswortu, “The Mirage of Constitu- 
tionalism”, (1935) XXIX Illinois Law Review 608; Felix FRANKFURTER, 
“Supreme Court” in XIV Encyc. Social Sciences 474-482 (1934). For further 
citations, see the valuable notes in Noel T. Dow1tnc, Cases on American 
Constitutional Law (1937), 38-42. This volume contains a mine of useful refer- 
ences on the topics treated in this article, and many of the cases discussed 
hereafter will be found reprinted therein, or in Walter F. Dopp, Cases and 
Other Authorities on Constitutional Law (second edition 1937, Supplement 
1940), and Dudley O. McGovney, Cases on Constitutional Law (2nd ed. 1935). 
A number of the law review articles cited have been reprinted in Selected 
Essays on Constitutional Law (4 volumes, 1938). 

uestions of foreign policy, particularly relevant to our enquiry, are 
especially apt to be ducked by the Court as “political”. See, ¢.g., United States 
v. Belmont, 301 U.S. 324 (1937), note 2, p. 180, and 2, p. 193 infra; FINKELSTEIN, 
op. cit. XXXVII Harvard Law Review 338; Louis L. Jarre, Judicial Aspects 
of Foreign Relations (1933), 12-41, 233-236 (questions of recognition left to 
executive). 
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sometimes prejudiced in application, have often been utilised to 
avoid or postpone decision on critical issues that might have brought 
the Court into sharp political conflict. And though these rules have 
occasionally been broken by the Court, their adept use has enabled 
Court and Constitution to survive the unimaginable changes and 
violent controversies during which the thirteen colonies, huddled 
along the Atlantic coast, spread through a continent and became a 
world power. It implies no mean feat of statesmanship on the part 
of framers and judges alike that’ to-day we should be compelled to 
examine the long record of their work as a preliminary to consider- 
ing the possibilities of American implementation of international 
labour Conventions. 


Tue Coursrt oF CONSTITUTIONAL CONTROVERSY, 1789-1933 


The battles over construction of the Constitution which have re- 
flected and channeled most of the political debates of American 
history began shortly after the new government met in 1789. On 
vital issues, constitutional arguments rationalised economic or sec- 
tional interests, but the arguments are none the less important, as 
they affected marginal situations, and moved people of unusual 
scruple or sincerity to act contrary to their more obvious interests. 
The arguments have survived to this day. The interests which 
originally gave rise to them have largely vanished or changed, but the 
arguments remain as hallowed abstractions—as powerful as they are 
unrelated to social or economic meaning. We may begin with the 
well-known debate between Hamilton and Jefferson.2 Alexander 
Hamilton, the first Secretary of the Treasury, proposed the creation 
of a United States Bank which was believed to be in the interest of 
the commercial classes. As the Constitution says nothing about a 
bank, and as the framers had rejected a proposal to give Congress 
the power of incorporation, Thomas Jefferson and other represent- 
atives of agrarian philosophy argued that the proposal was uncon- 
stitutional—an argument for “strict construction” which was to be- 
come the stock attitude of the Southern slaveholders in the pre-Civil- 
War debates. Hamilton countered with the utility of a bank in 
execution of Congress’ taxing and borrowing powers; therefore it 
should be permitted as a “necessary and proper” means to a con- 
stitutionally permissible end. He also urged a broad construction of 
the “general welfare” clause, and in general giving the new govern- 





*See one of Max LERNERr’s series of trenchant essays, “Minority Rule and 
the Constitutional Tradition”, in Conyers Reap ed., Tie Constitution Recon- 
sidered (1932), 191, 196. 


* See Claude G. Bowers, Jefferson and Hamilton (1925), 74-79. 
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ment those powers, not expressly denied it, customarily possessed 
by unitary sovereigns and which the states acting singly could not 
exercise effectively. This argument for “liberal construction” also 
echoes down through the decades, furnishing the New Deal with its 
rhetoric of justification. On the immediate issue, Hamilton carried 
the day and the Bank was established. But his ambitious mercantilist 
plan for the encouragement of manufacturers was defeated. With 
the advent of Jefferson to the presidency in 1801, Congress was 
content to leave most industrial and commercial regulation to the 
states. The purchase of Louisiana in 1803 was thought by many to 
be unconstitutional, and the same cry was raised against Jefferson’s 
embargo against shipping which preceded the War of 1812 .with 
Britain. President Madison in 1817 and President Monroe in 1822 
vetoed as unconstitutional bills which would have subsidised the 
building of roads across the Allegheny Mountains to the West. The 
impending battle over the protective tariff and slavery cast its sha- 
dow before, and the elected representatives of the South preferred 
to keep the national government weak lest it gain political and con- 
stitutional power to interfere with their free trade with England and 
their expansion of the area of slaveholding.? 

While Congress and the Executive were letting the national 
legislative powers lie relatively fallow, the Supreme Court under the 
bold leadership of Chief Justice John Marshall was vigorously ex- 
panding the scope of the federal judicial power.? Although the Con- 
stitution nowhere explicitly provides for judicial supremacy, Marshall 
ruled in the well-known case of Marbury v. Madison (1803) that 
the Supreme Court had power to invalidate acts of Congress.* In 
Martin v. Hunter’s Lessee*, the jurisdiction of the Supreme Court 
to review the decisions of the state courts on constitutional questions 


1For an excellent short treatment of this history, see Andrew C. Mc- 
Laucuin, A Constitutional History of the United States (1936), Chapters 
XVI, XX-XXII, XXV-XXVII. 

*See Albert J. Beverrnce, The Life of John Marshall, Vol. III (1916), 
Vol. IV (1919), 101-156. The early period of the Court is also carefully and 
extensively treated in Warren, The Supreme Court in United States History 
(2nd ed. 1935), Vol. I. 

* Marbury v. Madison, 1 Cranch 137. For full discussion, see Louis B. 
Boupin, Government by Judiciary (1932); Charles G. Hatnes, The American 
Doctrine of Judicial Supremacy (2nd ed. 1932); Edward S. Corwin, “Mar- 
bury v. Madison and the Doctrine of Judicial Review”, (1914) XII Michigan 
Law Review 538, also id. at 247; James Bradley TuHayver, “The Origin and 
Scope of the American Doctrine of Constitutional Law”, (1893) VII Harvard 
Law Review 129; Charles A. Bearp, The Supreme Court and the Constitution 
(1912, reprinted 1938). 

“1 Wheat. 304 (1816). The opinion was by Marshall’s devoted supporter, 
Justice Story. See the discussion in Louis B. Bouprn, “State and Nation in a 
Federal System”, (1934) XLI West Virginia Law Quarterly 1, 10-17. On state 
resentment and resistance, see William Draper Lewis, Interpreting the Con- 
stitution (1937), 32-37. 
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was sustained—exacerbating the “states’ righters” who were the — 
ideological successors of the men who had opposed the adoption of 
the Constitution. McCulloch v. Maryland (1819)? upheld the con- 
stitutionality of the Bank of the United States, on “liberal con- 
structionist’” arguments much like those which Hamilton had em- 
ployed. In addition, the case established the freedom of federal 
agencies, like the Bank, from state taxes or regulations—another 
blow at the states’ righters. Gibbons v. Ogden (1824)? invalidated 
a steamboat monopoly granted by New York State to ply the waters 
of the Hudson between New York and New Jersey. Since such 
monopolies were unpopular, Marshall’s decision was greeted with 
general approval, even though it again curbed the power of the 
states. The steamboat traffic, Marshall said, was interstate com- 
merce, in an opinion giving a wide meaning to the word “commerce”. 
Interstate commerce lay within the jurisdiction of the federal Con- 
gress, and Congress having legislated on the subject of navigation, 
its paramount power invalidated a conflicting state law like New 
York’s. Even if Congress had not acted, Marshall suggested that 
the states were deprived by the commerce clause itself of the power 
to regulate interstate commerce. Although later cases somewhat 
qualified this doctrine, the main lines of Marshall’s structure of 
federal supremacy still stand.* 

In the years before the Civil War (1861-1865), Congress made 
little use of the powers Marshall had staked out for it. The doctrine 
of states’ rights became the intransigent dogma of state sovereignty. 
When Southern political currents reached the Court, it held in the 
Dred Scott case (1857)* that Congress had no power to prohibit 
slavery in the Western territories, thus making congressional com- 
promise on the slavery issue impossible. The Civil War put an end 
to the theory of state sovereignty.® 

While Congress did not make much use of its power under the 
interstate commerce clause, the Court used the clause, as it had in 
Gibbons v. Ogden, to free interstate trade and transportation from 





*4 Wheat. 316. 

*9 Wheat. 1. See Felix Franxrurter, The Commerce Clause under Mar- 
shall, Taney and Waite (1937), Ch. II. For an acount of the background of this 
case, see Wayne ANprews, The Vanderbilt Legend (1941), 9-16. 

*For a brief survey of the various doctrines, see Dow inc, “Interstate 
Commerce and State Power”, (1940) XXVII Virginia Law Review 1-8. 

* Scott v. Sanford, 19 How. 393. See Andrew C. McLaucGuiin, A Consti- 
tutional History of the United States (1936), 509-577. 

°For discussion of the view of the South on state sovereignty, see James 
C. RANDALL, Constitutional Problems under Lincoln (1900), 13 et seq. 
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restrictive state taxation and control. The combination of capitalist 
laissez-faire with interstate freedom spanned the country with rail- 
ways and telegraphs. The protective tariff, firmly fastened on the 
country with the collapse of the agricultural South, was indeed a 
regulation of commerce, thinly disguised by the fact that it resembled 
a tax, and was enforced at the border without an extensive admin- 
istrative apparatus. The tariff rates, intimately affecting the rela- 
tions between industries and between industry as a whole and other 
sections of the public, also fostered the growth of national industry. 
The depression of 1873 awakened the states to the need for inter- 
vention in the chaotic economic arrangements which had been grow- 
ing up, especially in the railroad field.2 But only when, in 1886, the 
Supreme Court held, in line with Gibbons v. Ogden, that states could 
not regulate interstate railway rates*, did Congress step into the 
vacuum created, setting up the Interstate Commerce Commission in 
1887 to prevent abuses such as rebates, discriminatory treatment of 
shippers, and exorbitant rates.* 

The creation of the Commission was an epochal step. In the first 
place, the Commission, by successive grants of authority from Con- 
gress, received more and more complete regulatory power over the 
railroad industry—not only maximum rates (to protect shippers, its 
original function), but minimum rates and divisions of through 
rates (to protect the railroads themselves) ; not only rates, but safety 
regulations, abandonments and extensions of lines, accounting prac- 
tices and financial structure.5 In its 54-year history, the Commission 
has secured an enviable reputation for expertness ; it has built up not 
only an elaborate railroad jurisprudence in its published decisions 
but an unequalled body of experience in the techniques of govern- 
ment control in a federal system. In the second place, Congress has 
normally followed the pattern of the Commission in setting up other 
administrative agencies. Thus the Federal Trade Commission, set 





*See particularly Pensacola Telegraph Co. v. Western Union Telegraph 
Co., 96 U.S. 1 (1878), invalidating a state statute granting a telegraph mono- 
poly. The case indicated that the commerce clause, like the Constitution gen- 
erally, applied to inventions like telegraphy, or other novel situations, not 
within the contemplation of the framers. The detailed story appears in F. D. G. 
Risste, State and National Power over Commerce (1937). For a brilliant 
account of the development of the commerce clause in this period, see Frank 
R. Strrone, “John Marshall—Hero or Villain”, (1939) VI Ohio State Univ. 
Law Journal 42. 

*See Munn v. Illinois, 94 U.S. 113 (1877), and companion cases; W. 
Risse, Railroad Rates and Regulation (1927), 443 et seq. 

* Wabash, St. L. & P. Railway v. Illinois, 118 U.S. 557 (1886). 


*24 Stat. 379 (see 49 U.S.C.A.). 
®* See, the growth of the Commission’s authority, I. L. SHArFMan, The 
Interstate Commerce Commission (1931), Vol. 1. 
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up in 1914 to regulate unfair competition and monopoly in interstate 
commerce, was given much the same kind of powers that had been 
delegated to the Interstate Commerce Commission; the Maritime 
Commission, the Civil Aeronautics Board, the Federal Reserve 
Board, the Federal Communications Commission—these and other 
tribunals followed in the Interstate Commerce Commission mode, 
which became the procedural archetype for the federal regulatory 
commission.’ The Interstate Commerce Commission itself got 
jurisdiction over pipe lines in 1906 and motor trucking in 1935, In 
the third place, as will be seen, the Supreme Court decisions uphold- 
ing the steadily increasing powers of the Commerce Commission not 
only worked out an essential legal basis for administrative law but 
measured the expansion of federal jurisdiction generally under the 
commerce clause.” 

The Interstate Commerce Act of 1887 was followed three years 
later by the Sherman Anti-Trust Act. This statute, product of the 
same restless, partly agrarian, partly small-business and artisan 
forces that had pushed the Interstate Commerce Act through Con- 
gress, was aimed at the monopolistic “trusts”, the Rockefeller in- 
terests, the sugar trust, etc., whose formation towards the century’s 
close boded the end of the era of free competition in the United 
States. It made combinations and agreements in restraint of inter- 
state trade unlawful and gave the federal courts power to punish and 
enjoin them at suit of the Attorney-General. In 1894, during the 
depression which began in 1893, Congress passed the Income Tax 
law. This measure, along with the Commerce and Anti-Trust Acts 
and the recurrent agitation of money-cranks, seemed to conservatives 
to herald the coming of “socialism”. At the same time the great 
railway strike in Chicago was a clear warning of labour bitterness 
and strife. President Cleveland sent federal troops (against the 
state governor’s protest) to break the strike, allegedly in order to 
assure the freedom of interstate commerce and the protection of the 
railway-carried mails. . 

Each of these agitated issues came before the Supreme Court, in 
the guise of a law suit, in the years from 1894 to 1897. In In re 
Debs* Cleveland’s action was indirectly upheld, as an exercise of exe- 





‘See CusuMan, “The Problem of Independent Regulatory Commissions”, 
in President's Committee on Administrative Management, Report with Special 
Studies (1937), 203, and Report at 1-3, 31-42. 

*For the detailed judicial history, see I. L. Suarrman, The Interstate 
Commerce Commission (1931), Vol. 2, 384-451. See also F. D. G. Rrpsre, State 
and National Power over Commerce (1937), 160 et seq. 

* For earlier stirrings, see 2 Commons et al., History of Labor in the United 
States (1918), 356 et seq. 

*158 U.S. 564 (1895). 
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cutive power to protect the United States mails and the facilities of 
interstate commerce. But in the other spheres, federal action was 
frustrated by the Court. The Income Tax law was invalidated as a 
“direct” tax, and it was also held that the federal government 
could not tax the income from state or municipal securities 
—as this would be an infringement of the state’s sovereign 
immunity. The Interstate Commerce Commission was ham- 
pered at every turn by judicial obstruction, mainly in the lower 
federal courts*, and the Supreme Court held that railway 
rates, as set by governmental authority, were subject to judicial re- 
view under the due process clause where it was claimed that rates 
did not permit a “fair return” on the “value” of the railroad’s 
“property’’’, leading to interminable litigation over what was a fair 
return on a varying concept of valuation of property.* United States 
v. E. C. Knight Co.5 seemed to put an end to anti-trust prosecutions. 
The Court held that sugar manufacturing was not a matter for 
federal jurisdiction, since it was not interstate commerce, and hence 
that the sugar trust, which controlled 98 per cent. of the sugar sold in 
the United States, was not within the Sherman Act of 1890. The hold- 
ing of the Knight case that “manufacturing was not interstate com- 
merce” exhibited a failure to realise that interstate commerce was a 
much wider concept than mere interstate transportation, that manu- 
facturing for a national market was intimately bound up with 
national commerce, and that it was absurd to talk of the sugar trust 
as a “local” affair within the competence of the several states. In 
1898, in answer to the railway strike, Congress passed one of its 
first labour laws, making it a criminal offence to discharge an em- 
ployee simply because of his membership in a labour organisation. But 
some years later the Court held that this law deprived the road of its 
liberty of contract (to hire and fire with or without cause) without 





» Pollock v. Farmers’ Loan & Trust Co., 157 U.S. 429, 158 U.S. 601 (1895). 

* See, however, for Supreme Court obstruction, Social Circle case, 162 U.S. 
184, 196-197 (1896); Maximum Freight Rate case, 167 U.S. 479 (1897). 

* Reagan v. Farmers’ Loan & Trust Co., 154 U.S. 362 (1894); see further 
Smyth v. Ames, 169 U.S. 466 (1898), and for the background and earlie 
developments, Charles Grove Harnes, “Judicial Review of Legislation in the 
United States and the Doctrine of Vested Rights and of Implied Limitations 
on Legislatures”, (1924) III Texas Law Review 1. 

“See for discussion, ¢.g., 2 Bonsricut, Valuation of Property (1937), 1078- 
1111; “Rate Litigation—Fact Determination by Judicial Guesswork”, (1930) 
XL Yale Law Journal 81. 

5156 U.S. 1 (1895). For the crushing effect of this decision on the anti- 
monopoly movement, see William Howard Tarr, The Anti-Trust Laws and 
the Supreme Court (1914), 60; James A. McLaucuutn, Cases on the Federal 
Anti-Trust Laws of the United States (2nd ed. 1933), 25-26. 
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due process of law.' As a second ground of decision, the Courts said 
that the Act was not a regulation of commerce at all. 

In Marshall’s day the Court had been attacked for its national- 
ism. McCulloch v. Maryland, upholding the Bank of the United 
States, was indeed a symbol for broad construction of congressional 
powers.” But the national power that Marshall most resolutely sup- 
ported was the national judicial power, which acted as a check on 
state legislative interference with vested property interests, and in 
Marbury v. Madison indicated its willingness to declare acts of 
Congress void.* It was therefore the Supreme Court, rather than 
Congress, which infringed what were deemed to be the states’ pre- 
rogatives; Congress was not legislatively active prior to the Civil 
War. It was not until the Dred Scott case in 1857 that the Court 
actually invalidated an important act of Congress. That decision 
was overruled by the Civil War, which released a burst of national- 
istic energies. Some of those energies flowed into congressional 
action, as in the Homestead Acts which opened up the West to 
settlement. But most energies flowed into private channels in the 
rapid growth and general industrialisation of the country. When, 
particularly in the 1890’s, labour, farm, and other progressive forces 
looked increasingly to the national government as the only avail- 
able agency for control of the new concentrations of corporate 


* Adair vy. United States, 208 U.S. 161 (1908), following suggestions in 
Allgeyer v. Louisiana, 165 U.S. 578 (1897), which first read the concept of 
liberty of contract into the phrase “due process of law”. See Roscoe Pounn, 
“Liberty of Contract”, (1909) XVIII Yale Law Journal 44; Thorstein VEBLEN, 
The Theory of Business Enterprise (1904), 268-284, 290-292. For the eftect of 
the Adair case in thwarting labour organisation, see Calvert MaAGruner, “A 
Half Century of Legal Influence upon the Development of Collective Bar- 
gaining”, (1937) L Harvard Law Review 1071, 1082-1084. 

*See pp. 132-134 supra. 

*See pp. 133-134 supra. See also Max Lerner, “John Marshall and the 
Campaign of History”, (1939) XXXIX Columbia Law Review 396. 

*See p. 134 supra; cf. V. M. Barnett, Jr., “Constitutional Interpretation 
and Judicial Self-Restraint”, (1940) XXXIX Michigan Law Review 213, 232- 
233. Chief Justice Taney, who succeeded Marshall, is generally thought to 
have worked away from Marshall’s nationalism in the direction of state’s 
rights. But, as Felix Frankfurter makes clear, Taney was preoccupied with 
fears of corporate expansion and anxious to allow wide scope for governmental 
regulation. Since the states rather than Congress passed the legislation which 
came before the Court, Taney’s general tolerance for legislation manifested 
itself only with regard to state activity: he would have been equally sympa- 
thetic to Congress had that body been the active governmental agent. Only 
in the case of congressional legislation dealing with slavery was his judgment 
hostile and distorted. See FrRANKFuURTER, “Taney and the Commerce Clause”, 
(1936) XLIX Harvard Law Review 1286, reprinted in The Commerce Clause 
under Marshall, Taney and Waite (1937). For a brilliant account of the 
development of commerce-clause law from Marshall’s precedent in Gibbons v. 
Ogden, p. 134 supra, down to recent times, see Frank R. Srronc, “John 
Marshall—Hero or Villain”, (1939) VI Ohio State University Law Journal 42, 
(1940) id. 158. 

°See Bearp and Bearp, The Rise of American Civilisation (1933), pp. 99 
et seq. 
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power, the Court turned its back on the Marshallian tradition of 
nationalism, In the series of cases just sketched, the national legis- 
lative power was found empty and inadequate. But the Court, as 
the cases showed, was not greatly concerned with preserving states’ 
rights. The due process clause of the post-Civil-War Fourteenth 
Amendment was utilised to curb state labour and social legislation, 
most extremely, perhaps, in Lochner v. New York’, outlawing a 
New York statute establishing a ten-hour day for male bakeshop em- 
ployees. In truth, the Court acted to expand its own power—here the 
tradition of Marshall stood—and to protect corporate activity 
from whatever popular power, state or national, seemed at the 
moment to threaten it. To be sure, in ordering dissolution of the 
tobacco and Standard (Rockefeller) Oil trusts in 1911, and in sev- 
eral prior cases, the Court restored some of the interstate com- 
merce power of Congress that the E. C. Knight case had restricted.* 
And in Muller v. Oregon* it sustained a maximum-hour law for 
women in certain occupations. But a Victorian desire to grant special 
dispensations to women and a reluctant willingness to curb the most 
ruthless and patent abuses of the outstanding corporate giants were 
not inconsistent with the Court’s generally laissez-faire attitude to- 
wards labour legislation. The notions were that labour needed no 
legislative protection, that there was no such thing as an American 
proletariat, that every man could fend for himself.° These attitudes 
persist to-day in large sectors of public opinion, if not public be- 
haviour. And while the federal government remained decades 
behind social and labour legislation in the industrial countries of 
Europe, the states hesitated to raise their standards because of fear 
of competition from backward states. The commerce clause was in- 
terpreted to forbid them from keeping out articles produced else- 





*198 U.S. 45 (1905). See also Coppage v. Kansas, 236 U.S. 1 (1915), fol- 
lowing Adair v. United States, note 1, p. 138, in overruling a state statute 
which attempted to outlaw anti-union (“yellow-dog”) employment contracts. 

*Cf. Max Lerner, “The Supreme Court and American Capitalism”, (1933) 
XLII Yale Law Journal 668, 690-694. 

* United States v. American Tobacco Co., 221 U.S. 106 (1911); Standard 
Oil Co. v. United States, 221 U.S. 1 (1911). See also Swift & Co. v. United 
States, 196 U.S. 375 (1905), concerning the “Beef Trust”, which had earlier 
distinguished the E. C. Knight case; Addyston Pipe and Steel Co. v. United 
States, 175 U.S. 211 (1899) (pipe cartel) ; McLAuGHLIN, op. cit. supra note 
5, p. 137, 26-42. 

*208 U.S. 412 (1908), see note 3, p. 143 infra. 

*Cf. Turner’s now classic essay, “The Significance of the Frontier in 
American History”, Ch. I of his,collection of essays, The Frontier in American 
History (1920). 

For a survey of the critical movements, see Parrincton, The Beginnings 
‘sone Realism in America, Vol. III of Main Currents of American Thought 
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where under substandard conditions.1 Moreover, under the “due 
process” clause of the Fourteenth Amendment, the Supreme Court’s 
review of state legislation and administrative action, claimed to in- 
terfere with vested property rights or liberty of contract, furnished 
an additional obstacle. State courts in passing on state legislation 
were if anything more conservative than the Supreme Court of the 
United States.? None the less, state legislatures were unevenly active, 
and often the states set the pattern and gathered the experience for 
later federal intervention.* 

By the time the World War opened, the country was beginning to 
catch up with the European social legislation. A Secretary of 
Labor, with statistical and informational functions only, was added 
to the Federal Cabinet in 1913, in the reform administration of 
President Wilson.* The federal parcel post, set up in the same year 
as an adjunct of the post office, was regarded by many as a radical 
step towards state socialism.5 In 1914 came the Federal Trade Com- 
mission, to prevent unfair practices in interstate trade, and the 
Clayton Act, to release labour organisations from the prohibitions 
against strikes which the courts had read into the Sherman Act. The 
La Follette Act the next year aided seamen who had suffered injuries 
in the course of their employment by abolishing the “fellow-servant 
rule”, as had been accomplished earlier for interstate railway em- 
ployees, and it was followed by Child Labor Act, the Adamson law 
creating an eight-hour day for railway workers, the Merchant Marine 
provisions aiding seamen in actions for accidental injuries suffered 
at work. Meanwhile the principle of compensation for indus- 
trial accidents spread widely through the states®, which also enacted 

*Compare Baldwin v. G. A. F. Seelig, Inc., 294 U.S. 511 (1935) (invalidat- 
ing New York requirement that milk bought in other states for consumption in 
New York be paid for at prices no lower than New York’s minimum). See 


also Leisy v. Hardin, 135 U.S. 100 (1890), forbidding the “dry” states to keep 
out intoxicants -shipped in interstate commerce; cf. In re Rahrer, 140 U.S. 
545 (1891). 

* See, ¢.g., Toes v. South Buffalo R. Co., 201 N.Y. 271 (1911), invalidating 
the New York Workmen’s Compensation Law, and cf. cases in note 4, p. 185 
infra. 
*See Frank R. Srronec, “Cooperative Federalism’, (1938) XXIII Iowa 
Law Review 459. For a brief review of state labour legislation see Charles E. 
CLarK and William O.Dovuc tas, “Law and Legal Institutions” in Recent Social 
Trends (one vol. ed. 1933), 1430, 1437-1440. 

*The Act creating the Labor Department was, however, passed at the end 
of President Taft’s regime. See Paul McKoun, Certain Important Domestic 
Policies of Woodrow Wilson (1932), 79-97. 

*See the account in FrRANKFURTER, “The Shape of Things to Come”, 
Survey Graphic, Jan. 1938. 

“State workmen’s compensation laws were sustained by the Supreme Court 
in the following cases: New York Central R. R. v. White, 243 U.S. 188 (1917); 
Mountain Timber Co. v. Washington, 243 U.S. 219 (1917). See generally, on 
- —_— development, Ernst Freunp, Standards of American Legislation 
(1917). : 
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safety legislation, maximum hour laws, and minimum wage laws for 
women and children. Congress passed a minimum wage law for 
the District of Columbia in 1918. 

With the American entry into the War, the federal jurisdiction 
expanded enormously. Constitutionally, and politically, the war 
power answered doubts.’ But with the end of the ‘War, the forces that 
might have compelled the use of war’s elaborate administrative 
structure for the organisation of peace abroad and social welfare at 
home were defeated. President Harding saw to the creation 
of a Supreme Court majority determined to put judicial barriers 
in the way of continued social change on the Wilsonian model.? The 
railroads, which had been taken over under the war power by the 
federal government, were handed back to private owners, this return 
being coupled, however, with a vastly increased measure of govern- 
ment control. The Supreme Court, in contradiction to its usual 
conservatism, supported this extension of federal regulatory power.* 


*See Highland v. Russell Car & Snow Plow Co., 279 U.S. 253 (1929) 
(wartime price-fixing of coal). See the argument of H. W. Bikte that child 
labour could be forbidden under the war power to conserve manpower—a 
suggestive constitutional resource. “The Commerce Power and Hammer vy, 
Dagenhart”, (1919) LX VII University of Pennsylvania Law Review 21, 34 n. 
37. Cf. Ex Parte Milligan, 4 Wall. 2 (1866) (war power does not suspend 
civil liberties); H. W. BaLLantine, “Constitutional Limitations on the War 
Power”, (1918) VI California Law Review 134. For an illuminating theo- 
retical discussion, see F. M. Watkins, “Constitutional Dictatorship”, in 
Friepricnh and Mason ed., Public Policy (1940). 

During the war and post-war housing shortage, rents in some cities were 
governmentally fixed. This excursion into the otherwise forbidden field of 
price-fixing was sustained by a 5-4 vote, as an “emergency” measure, in 
Block v. Hirsh, 265 U.S. 135 (1921) (District of Columbia law); Marcus 
Brown Holding Co. v. Feldman, 254 U.S. 170 (1921) (New York City law). 
Cf. Chastleton Corp. v. Sinclair, 264 U.S. 543 (1924), indicating that when the 
“emergency” is, in the Court’s eyes, over, the exceptional restraint on liberty 
of contract may no longer stand. Although the recent (1937 to date) decisions 
of the Court supporting regulatory legislation (see infra pp. 157-158) have 
not been put on the ground of emergency, a Court which desired to back- 
track might distinguish and discredit them as the product of the “emergency” 
which began with the crash of 1929. 

*For some of the history, see 2 Henry F. Princre, The Life and Times of 
William Howard Taft (1939), 955-1069, and the comments by Mark DeWolfe 
Howe, (1940) LIII Harvard Law Review 505-507. 

* Under the Transportation Act of 1920. For full discussion, see 1 I. L. 
SHARFMAN, The Interstate Commerce Commissions (1931), 177-244; George 
D. Reynotps, The Distribution of Power to Regulate Interstate Carriers 
between the Nation and the States (1928), 220-290. 

*See Railroad Commission of Wisconsin v. Chicago, B. & Q. R., 257 U.S. 
563 (1922) (regulation of local railway rates which are so low as to threaten 
solvency of roads also making interstate runs); New England Divisions case, 
261 U.S. 184 (1923) (compulsory divisions of joint rates could be based in part 
on need of weaker roads for a disproportionate share) ; Dayton-Goose Creek Ry. 
Co. v. United States, 263 U.S. 456 (1924) (control of railroad earnings above 
“fair return” on “value” of properties); but see St. Louis & O'Fallon Ry. v. 
United States, 279 U. S. 461 (1929), putting insuperable difficulties in the way 
of this valuation) ; Colorado v. United States, 271 U.S. 153 (1926) (Interstate 
Commerce Commission can order interstate road to abandon a wholly intra- 
state branch, over the protest of the state concerned, because a deficit on this 
branch burdened the road’s interstate activities). 

See also cases under the various Railway Labor Acts, cited note 5, p. 146, 
and note 3, p. 158 infra. 
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For the Court and the country had grown accustomed at last to the 
need for regulation in this special field and were as respectful of 
the now traditional and cautious Interstate Commerce Commission 
as they were hostile and contemptuous towards the newer Federal 
Trade Commission.! The Child Labor law had been outlawed in 
1918 by a 5-4 decision holding that Congress could not utilise the 
commerce power to prevent shipment in interstate commerce of 
goods made by child labour.2 The Child Labor Tax case (1922)% 
was a natural corollary, holding Congress could not use its taxing 
power to get rid of child labour, as was Hill v. Wallace*, holding 
it could not regulate the Chicago grain exchange by a system of 
penalty taxes. But in Chicago Board of Trade v. Olsen®, the Court 
sustained a later attempt to regulate the Chicago wheat pit under 
the commerce clause, on the basis of evidence that abuses in this 
“throat” of the grain business interfered with the free flow of wheat 
and other crops from the West through the Chicago elevators and 
out again in interstate and foreign commerce. Similar arguments in 
Stafford v. Wallace® had sustained federal regulation of rates and 
practices at the leading stockyards. 

In these same years, labour union activity was cramped by rul- 


ings emasculating the Clayton Act’, while the giant United States 
Steel Corporation was held, in a 4-3 decision, not to have violated 





‘For an interesting comparison, see Carl McFarianp, Judicial Review of 
the Federal Trade Commission and the Interstate Commerce Commission, 
1920-1930 (1933) ; see also HeNpERsoN, The Federal Trade Commission (1924). 


* The Child Labor case, Hammer v. Dagenhart, 247 U.S. 251. 


*259 U.S. 20; see T. R. Poweti, “Child Labor, Congress, and the Con- 
stitution”, (1922) I North Carolina Law Review 61. 


*259 U.S. 44 (1922). Chief Justice Taft wrote to his brother: “I am inclined 
to think that they can probably draft a law which will stick with respect to 
the Chicago Board of Trade, but I don’t think they can ever do it with respect 
to child labour.” Taft to Horace Taft, 15 May 1922, quoted in 2 Prince, note 
1, p. 141 supra, at 1013. 


*262 U.S. 1 (1923). 


*258 U.S. 495 (1922); extended by Tagg Bros. & Moorhead v. United 
States, 280 U.S. 420 (1930). For difficulties put by the Court in the way of 
rate-making, here as in the railroad field, see St. Joseph Stock Yards Co. v- 
United States, 298 U.S. 38 (1936); Morgan v. United States, 298 U.S. 468 
(1936), 304 U.S. 1 (1938), noted (1939) LII Harvard Law Review 509. 


*For detailed studies, see FRANKFURTER and Greene, The Labor Injunc- 
tion (1930) ; E. E. Witte, The Government in Labor Disputes (1932). Legis- 
lative attempts by the states to curb the use of court injunctions in labour 
disputes were held unconstitutional, by 5 to 4, in Truax v. Corrigan, 257 U.S. 
312 (1921). 
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the Sherman Anti-Trust Law.? In 1923 the Court held invalid the 
District of Columbia minimum wage law as an unwarranted inter- 
ference with liberty of contract.? Previous cases had sustained 
maximum hour laws for women (beginning with Muller v. Oregon*® 
in 1908, in which Louis D. Brandeis, inventing a new technique in 
the litigation of constitutional cases, which had previously proceeded 
in the abstract void of laissez-faire rhetoric, had set forth in his 
brief on behalf of the law an impressive account of European ex- 
perience with similar legislation, to prove that it was consistent 
with “due process of law”).* Lawyers believed a similar principle 
would sustain minimum wages for women, despite allegations of 
interference with liberty of contract, particularly in view of the 1917 
decision sustaining the Adamson law which, in setting an eight-hour 
day for interstate railway workers, had forbidden reduction in wages 
1or ten months, temporarily leaving free no element of the employ- 
ment contract.® Justice Sutherland’s opinion holding the law invalid, 
noting that “liberty of contract is the rule, and restraint the excep- 
tion”, and treating as irrelevant European and American experience 
with wage regulation, marked a high point in the post-war reaction. 
The conservative Chief Justice Taft was one of the dissenting jud- 
ges, and the case was greeted with lay and legal disapproval.* Com- 


United States v. United States Steel Corp., 251 U.S. 417 (1920). For a 
moving reference to this disparity, see Justice Brandeis, dissenting, in Bed- 
ford Cut Stone Co. v. Journeymen Stone Cutters’ Ass'n., 274 U.S. 37, 65 (1927). 
“Construction” or “interpretation” of statutes is a powerful substitute for 
invalidation on constitutional grounds. This method of court attack on legisla- 
tion often has the advantage, for the Court, of escaping public notice and 
clamour—and in its gradual workings is likely to be quite as effective, dis- 
couraging a Congress which moves slowly and reluctantly even where the 
court is not resistant. A good account of earlier perversions of the Sherman 
and Clayton Acts is offered in Edouard Lamsert, Le gouvernement des juges 
et la lutte contre la législation sociale aux Etats-Unis (1921), 130-176. 
Recent “constructions” have been favourable to labour. See Apex Hosiery 
Co. v. Leader, 310 U.S. (1940), and United States v. Hutcheson, 67 Fed. 
Supp. 731 (1934). 

* Adkins v. Children’s Hospital, 261 U.S. 525. 

*208 U.S. 412 (ten-hour maximum in laundries, factories, note 4, p. 139 
supra; see also Miller v. Wilson, 236 U.S. 373 (1915) (eight hours). Lochner 
v. New York, 198 U.S. 45 (1905), note 1, p. 139 supra, held a ten-hour maximum 
for men in bakeries invalid. See Felix Franxrurter, “Hours of Labor and 
Realism in Constitutional Law”, (1916) XXIX Harvard Law Review 353; 
Learned Hann, “Due Process of Law and the Eight-Hour Day”, (1908) XXI 
Harvard Law Review 495. 

*See generally, “The Consideration of Facts in ‘Due Process’ Cases”, (1930) 
XXX Columbia Law Review 360. 

* Wilson v. New, 243 U.S. 332 (1917). See also Bunting v. Oregon, 243 
U.S. 426 (1917), upholding Oregon’s ten-hour law, with increased wages for 
overtime. 

*See the collection of articles edited by The New Republic, under the 
title: The Supreme Court and Minimum Wage Legislation (1925). Especially 
noteworthy is the article by T. R. Powext, “The Judiciality of Minimum Wage 
Legislation”, (1924) XXXVII Harvard Law Review 545, and page 1 in the 
book cited. 
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mentators pointed out that had the law reached the Court before the 
new Harding appointments, it would have found a majority in its 
favour. This attack—like that which followed the income tax and 
Debs cases in the 90’s, or President Theodore Roosevelt’s move- 
ment for the recall of judicial decisions by popular vote—had little 
discernible effect upon the Court! The Minimum Wage case was 
followed by a series of rulings invalidating various features of the 
Kansas Act of 1920, providing for compulsory arbitration of labour 
disputes, and involving the fixing both of wages and hours by an 
industrial court on the Australian model.2 Some years later, in 
Ribnik v. McBride®, the Court held that a state could not consistent- 
ly with due process of law regulate the fees of employment exchan- 
ges, despite a showing of abuses and exploitation—price fixing being 
legitimate only for monopolistic public utilities such as railroads 
and power companies.* 

In only two situations, other than the railroad field and the reg- 
ulation of grain and livestock traffic, was the Court during this 





*But cf. Justice H. V. Evatt, “The Judges and the Teachings of Public 
Law”, (1940) LIII Harvard Law Review 1145, 1156-1160. 

Roosevelt’s proposal was put forth during his campaign for the presidency 
in 1912. See Princie, Theodore Roosevelt (1931), 558 et seq. He said: 
“T may not know much about law, but I do know one can put fear of God inta 
judges.” Commenting on this, Professor FRANKFURTER wrote in The New 
Republic of 1 October 1924: “No student of American constitutional law can 
have the slightest doubt that Mr. Roosevelt’s vigorous challenge of judicial 
abuses was mainly responsible for a temporary period of liberalism which 
followed in the interpretation of the due process clauses, however abhorrent 
the remedy of judicial recall appeared to both bar and bench.” “The Red 
Terror of Judicial Reform”, reprinted in Law and Politics (1939), 10, 15. 
Holden v. Hardy, 169 U.S. 366 (1898), upholding an eight-hour day for 
miners (cf. note 3, p. 146 supra), may have been in part a response to labour 
criticism of the Court in the 90’s. Muller v. Oregon, note 3, p. 146 supra, in 
addition to indicating a paternalistic attitude towards women, may have been 
motivated to some extent by the criticism which Lochner v. New York aroused. 
Theodore Roosevelt’s agitation is perhaps reflected, inter alia, in German Alli- 
ance Insurance Co. v. Kansas, 233 U.S. 389 (1914), permitting regulation of 
insurance rates. Still later, ‘the Tennessee V. alley Authority decision, note 
2, p 155, may have been assisted by similar pressures. These were insignifi- 
cant concessions. For Franklin Roosevelt’s Court battle, see pp. 156-158 infra. 

*Wolff Packing Co. v. Court of Industrial Relations of Kansas, 262 U.S. 
522 (1923) (wage-fixing; the Adamson law sustained in Wilson v. New was 
distinguished as an emergency measure—cf. note 1, p. 141 supra) ; 267 U.S. 552 
(1925) (hours); see also Dorchy v. Kansas, 264 U.S. 286 (1924) (prohibition 
against strikes) ; Howat v. Kansas, 258 U.S. 181 (1922) ; which do not settle 
the constitutional issues. For discussion, see Sidnev P. SIMPSON, “Constitutional 
Limitations on Compulsory Arbitration”, (1925) XXXVIII Harvard Law Re- 
view 753 and 1097. 

*277 U.S. 350 (1928). See note 3, p. 166 infra. An earlier attempt to pro- 
hibit private employment agencies from taking fees from workers seeking job 
had been invalidated by a 54 vote in Adams v. Tanner, 244 U.S. 590 (19) 
See generally, (1932) XLVI Harvard Law Review 328. 

*See generally, Walton Hamiiton, “Affectation with a Public Interest”, 
(1930) XXXIX Yale Law Journal 1089; Keezer and May, The Public Control 
of Business (1939), 6, 7; Breck P. McA.uister, “Lord Hale and Business 
Affected with a Public Interest”, (1930) XLIII Harvard Law Review 759. 
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period sympathetic to the extension of federal jurisdiction—and 
both were situations in which the jurisdiction was exercised by the 
federal courts themselves rather than by a regulatory commission. 
One involved cases where criminals or their loot crossed state lines, 
Brooks v. United States! upholding, for example, a law making it 
a federal offence to take a stolen automobile across a state boundary. 
The other line of cases involved suits against labour unions under 
the Sherman Anti-Trust Act of 1890. In United Mine Workers v. 
Coronado Coal Co.”, strikers had destroyed some of an Arkansas 
coal company’s property and prevented shipment of coal therefrom 
as a part of an attempt to unionise certain low-wage Arkansas coal 
fields whose product competed with coal from unionised mines in 
the eastern states, and. therefore endangered the union’s position 
there. The Coronado Company sued the union for damages caused 
by the latter’s alleged restraint of interstate commerce, and recov- 
ered. The Court held, first, that a union, though an unincorporated 
association, was liable to suit for Sherman Act violations, and sec- 
ond, that a strike motivated in part by interstate competitive rela- 
tionships had more than local objectives and came under the inter- 
state commerce power of Congress as put forth in the Sherman 
Act. Labour activities in manufacturing and mining industry thus 
came within the reach of the federal judicial power. In several 
later cases the Court applied the doctrine to union refusal to work 
on non-union materials shipped from outside the state.* 

Clearly, federal power was available to oppress labour, seldom 
to assist it. In 1930, when Mr. Taft retired, the Court had built 





1267 U.S. 432 (1925). For an earlier decision along this line, see United 
States v. Ferger, 250 U.S. 199 (1919). Whereas the vast bulk of crime continues 
to be handled locally, the catalogue of federal crimes has recently expanded. E.g., 
taking kidnapped persons across state lines: the “Lindbergh law”, 48 Stat. 781 
(1934), see Gooch v. United States, 297 U.S .124 (1936) ; interstate transportation 
of strikebreakers : 49 Stat. 1899 as amended 52 Stat. 1242, see LXXXV Univer- 
sity of Pennsylvania Law Review 406 (1937). See also J. W. Brapner-SmirtH, 
“The Commerce Clause and the New Federal ‘Extradition’ Statute”, (1934) 
XXIX Illinois Law Review 355. Moreover, federal criminal agencies furnish 
the states with advice and scientific services, such as fingerprinting. See 
MILLspAuGH, Crime Control by the National Government (1939). These activi- 
ties, involving no coercion of individuals, but only the expenditure of federal 
moneys, are immune from constitutional attack—like the similar services ren- 
dered states and individuals by the federal Departments of Commerce, Labor, 
or Agriculture, or the Bureau of Health. See note 1. p. 152 infra. 

*268 U.S. 295 (1925). Cf. United Mine Workers v. Coronado Coal Co., 259 
U.S. 344 (1922), which dealt with the problem of suit against the union, but 
found inadequate evidence of interstate implications—a defect cured in the 
second trial. Other stages in the litigation and extensive comments are cited 
in S. M. Lanois, Cases on Labor Law (1934), 570-572, 582-583. 

* Bedford Cut Stone Co. v. Stone Cutters’ Ass'n., 274 U.S. 37 (1927); 
United States v. Brims, 272 U.S. 549 (1926). See also Local 167 v. United 
a tise) U.S. 293 (1934). See generally Berman, Labor and the Sherman 

ct ( q 
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up a formidable series of protective barriers around the depres- 
sion-shattered walls of “free” enterprise.' The commerce clause as 
interpreted restricted state regulation and taxation even within the 
narrow limits of state administrative competence*, without afford- 
ing equivalent elbow room for federal action.* The due process 
clauses (and other minor constitutional provisions), vague in mean- 
ing and prejudiced in application,. remained as bulwarks against 
legislative and administrative action when all else failed.* One im- 
portant case, decided in 1930 soon after Chief Justice Hughes’ ac- 
cession, did promise substantial aid to labour. This was Texas & 
N. O. Railroad v. Brotherhood of Railway Clerks*®, which upheld 
federal protection of labour’s right to organise in the railroad field 
for the purpose of collective bargaining. The opinion of the new Chief 
Justice explained that the Railway Labor Act of 1926, the statute 
under attack, only forbade the employer to interfere with the em- 
ployees’ liberty, but took no rights from the employer. Employers 
hardly saw it in that light.® 





*In an unusually trenchant article, Professor Henry W. Encertron has 
surveyed the actual social and political effects of Supreme Court action up to 
1933 invalidating acts of Congress. “The Incidence of Judicial Control Over 
Congress”, (1937) XXII Cornell Law Quarterly 299. This sort of functional 
study is rare in the vast literature, a fraction of which is referred to in these 
notes, and most of which is (usefully enough, also) expository, analytical, 
historical—or somewhat abstractedly polemic. 

*See John B. Snettey, “The Negative Implications of the Commerce 
Clause”, (1936) III Univ. of Chicago Law Review 556; Di Santo v. Pennsyl- 
vania, 273 U.S. 34 (1927), overruled, California v. Thompson, 61 Sup. Ct. 930 
(1941). On obstructions to federal taxation of the rich, see FRANKFURTER, 
“Social Issues before the Supreme Court”, Vale Review (spring 1933), re- 
printed in XLVIII Law and Politics (1939) 48, 54-57. 

%«" . . Inserted between the realm of the National Government and that of 
the states is one of no-government—a governmental vacuum, a political no 
man’s land!” Professor E. S. Corwin, “Congress’ Power to Prohibit Commerce 
—A Crucial Constitutional Issue”, (1933) XVIII Cornell Law Quarterly 477, 
498. A more lenient and highly original view is. taken in Stronec, “Cooperative 
Federalism”, (1928) XXIII Jowa Law Review 459, 476-514. Professor Strong 
believes that the Court has permitted Congress to act in fields where state 
legislation had already led the way, thus furnishing a bed of widespread support 
for the entry of the federal government. 

*“As the decisions now stand”, wrote Justice Holmes in Baldwin v. Missouri, 
281 U.S. 586, 595, “I see hardly any limit but the sky to the invalidating of 
(the constitutional rights of the States) if they happen to strike a majority of 
this court as for any reason undesirable.” 

* 281 U.S. 548 (1931). See also Pennsylvania R.R. v. United States Railroad 
Labor Board, 261 U.S. 72 (1923), and sequel in 267 U.S. 203 (1925). 

° Cf. Anderson v. Shipowners’ Ass’n., 272 U.S. 359 (1926) (seamen allowed 
to sue under anti-trust laws for anti-union conspiracy by shipowners engaged 
in interstate commerce). 
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THe Earty New Deat Perron, 1933-1936 


The political attitude towards the exercise of federal power 
changed with the inauguration of President Roosevelt in 1933.) If 
the judicial attitude changed, it was (after the first shock in 1933- 
1934) in the direction of further conservatism as a frightened 
court returned to the precedents and attitude of the 1895-1897 per- 
iod. In 1935 and the first six months of 1936, most of the measures 
of the Roosevelt administration were either invalidated outright or 
threatened by dicta. The chief Roosevelt measure of 1933 for coping 
with “overproduction” and depressed industrial prices was the Na- 
tional Recovery Act.* The Act applied to all industry the same 
protection of collective bargaining as was contained in the Railway 
Labor Act. But its primary purpose was the organisation of indus- 
try into trade groups which in turn were to sponsor “codes of fair 
competition”. These codes, regulating wages and hours and compe- 
titive practices (and sometimes directly restricting production), were 
then revised and promulgated by the government and pro tanto 
served to suspend the Anti-Trust laws. In Schechter Brothers v. 
United States*, the Act was invalidated on the ground that it ex- 
ceeded the interstate commerce power of Congress, on which it 
purported to rest (and also for an illegal delegation of power, a 
point to be discussed later). The Schechters operated a poultry 
slaughterhouse in New York City, selling to retail dealers also 
located there but receiving their poultry from outside the state. 
They had been convicted for violations of the “Code of Fair 
Competition for the Live Poultry Industry”. The Court’s deci- 
sion that the local distribution in which the Schechters were 
engaged occurred when the flow of poultry in interstate commerce 





+Of course, the change was in the making before that. See America Faces 
the Future, edited by Charles A. Bearp (1932). On the burst of state legislative 
activity, see Ray A. Brown and Howard L. Hatt, “The Police Power and 
Economic Reconstruction”, (1933) I University of Chicago Law Review 224, 
228-230. 

*See two 5-4 decisions: Nebbia v. New York, 291 U.S. 502 (1934), 
upholding setting of minimum prices for milk by the state in the face of cases 
like Ribnik v. McBride, note 3, p. 144 supra; and Home Building & Loan Ass'n. 
v. Blaisdell, 290 U.S. 398 (1934), upholding a state mortgage moratorium law 
in the face of the constitutional inhibition against the impairment of contract 
obligations by a state. Of course, milk had long been regulated. Cf. Irene Tx, 
“Milk—The Politics of an Industry”, in Walton Hamitton et al., Price and 
Price Policies (1938), 431, 461-474, 497-510. 


®See Charles A. Guticx, Jr., “Some Economic Aspects of the N.I.R.A.”, 
(1933) XXXIII Columbia Law Review (1103); Deartnc, Homan, Lorx1n, 
Lyon (Brookings Institution), The ABC of the NRA (1934). 

*295 U.S. 495 (1935). The case aroused great discussion. See, e.g., E. S. 
Corwin, “The Schechter Case—Landmark or What?”, (1936) XIII New York 
University Law Quarterly Review 151. 

® See pp. 175 et seq., infra. 
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had ceased was to be expected, But government lawyers had urged 
that the words of the commerce clause, “Congress shall have power 
... to regulate commerce... among the several states”, should be 
read to imply “Congress shall have power to legislate in all cases in 
which the states are separately incompetent”, as indeed an earlier 
draft of the clause in the Constitutional Convention had read.1 The 
lawyers pointed to the interdependence of the American economy that 
the depression beginning in 1929 had startlingly revealed—interdepen- 
dence that had been growing for many decades but which was not 
apparent until something went wrong somewhere in the system. 
Hence, it was argued, the wages paid by chicken dealers in New 
York, and their selling practices, involved prices; prices and wages 
involved purchasing power of workers, farmers, middlemen, and 
consumers ; and purchasing power affected the flow of goods in the 
channels of interstate trade. Congress which could concededly reg- 
ulate the end of the causal chain, namely the interstate sales and 
transportation, should be able to deal also with their antecedents 
from which they were economically inseparable. In any event, the 
Constitution should be interpreted to give the federal government 
all those powers for the exercise of which the states were severally 
incompetent: so that somewhere in the federal duality would be 
found the usable authority for maintaining the society.2_ While the 
states had constitutional power to regulate wages paid in “local” 
commerce, fear of the competition for industry on the part of low- 
wage states interposed a practical obstacle. The Court unanimously 
rejected these arguments. They proved too much, since if followed 
to their logical conclusion, no commerce at all would be beyond the 
reach of the federal power. The powers of the states would vanish, 
our federal system be destroyed. 

The NRA decision demolished both the New Deal’s legal theory 
and a complicated regulatory system under which most of the coun- 
try’s industry had operated for two years. Many observers had felt 
that this system was too all-embracing as an economic and admini- 





*See Robert L. Stern, “That Commerce Which Concerns More States 
Than One”, (1934) XLVII Harvard Law Review 1335. 

*See generally, John Dickinson, “‘Defect of Power’ in Constitutional 
Law”, (1935) IX Temple Law Quarterly 388; cf. Kansas v. Colorado, 206 U.S. 
46 (1907); T. R. Power, “The Scope of the Commerce Power”, in Harnes 
and Dimock ed., Essays on the Law and Practice of Governmental Adminis- 
tration (1935), 197. For the economic basis of the New Deal arguments, see 
the influential study by Gardner C. Means, Industrial Prices and their Relative 
Inflexibility, published as Senate Document No. 13, 74th Congress, lst Session 
(1934). The several hundred pages of briefs for the United States in the NRA 
and other cases contained lengthy and illuminating compilations of economic 
data, not only to justify the legislation under the commerce clause, but also to 
show that it was reasonable in the light of circumstances, and thus consistent 
with “due process of law”. Cf. pp. 181-183 infra. 
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strative matter, if not as a matter of strict constitutional law. Some 
suggested that the Court would view with less disfavour a cautious 
attempt to deal with the price-and-wage structure of one or two 
large and depressed industries, industries spanning state lines and 
of more obvious consequence in the economy than chicken dealers. 

For over thirty years the coal mining industry had been notori- 
ous for its troubles. Violent strikes, ruinous competition, excess 
capacity—these problems had filled the pages of government reports 
and private studies. In view of the sectional competition in bitum- 
inous coal, no state acting alone could hope to give relief. Earlier, 
the Court had winked at a selling agency of certain coal operators, 
who had fixed production quotas among themselves, in apparent 
violation of the anti-trust laws.1 But such private cartellisation 
could not be expected to spread very far before breaking down again 
in competition among the many small units of the industry. With 
the demise of the coal code which had been set up under the NRA, 
a number of mine operators and the powerful United Mine Workers 
Union begged Congress for new regulatory legislation to cope with 
the chaos that was feared. So shortly after the Schechter case, and 
despite doubts about constitutionality, Congress passed the Bitumi- 
nous Coal Conservation Act of 1935.2 The Act set up a Commis- 
sion empowered to promulgate price and wage schedules as pro- 
posed by operator and labour committees. In Carter v. Carter Coal 
Co.’, the Act was invalidated. The Court ruled that, since “mining 
is not interstate commerce’*—though most of the coal is produced 
for interstate sale—wages paid to miners could not be regulated by 
the federal government. (And again there was a finding of unlaw- 
ful delegation of power.) The EF. C. Knight case was resurrected 
and cited as authority®, and the Schechter case, dealing with distri- 
bution subsequent to interstate movement, was held equally applic- 
able to production which preceded the interstate journey. Had the 
miners struck, they might have been liable to federal prosecution 
under the Sherman Anti-Trust Act: vide Coronado Coal Co. v. 
United Mine Workers.® Whatever the legal rationalisation, it seemed 


_ ‘Appalachian Coals, Inc. v. United States, 288 U.S. 344 (1933), and see 
citations in James A. McLauGHuin, Cases on the Federai Anti-Trust Laws of 
the United States (2nd ed. 1933), 341-342. 

*For a brilliant summary of this history, see Eugene Rostow, “Bituminous 
Coal and the Public Interest”, (1941) L Yale Law Journal 543. 

*298 U.S. 238 (1930). The Court majority expressed fears that were the 
Act sustained the states would be “despoiled of their powers” and practically 
disappear. Seven states appeared by counsel as amici curiae in support of the 
law; none opposed. See Robert H. Jackson, The Struggle for Judicial Suprem- 
acy (1941), 21-22, 153-165. 

* Quoted from Oliver Iron Co. v. Lord, 262 U.S. 172, 178 (1923). 

*See supra, p. 137. 

*See supra, p. 145. 
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that Congress under the anti-trust laws (or the President: vide In 
re Debs') could remove the obvious impediments to interstate traf- 
fic after they occurred, but take no preventive steps. But as all 
history makes clear, it takes an energetic imagination to move from 
the simplicities of cure to the complexities of prevention; one side of 
conservatism is the lack of such imagination. The Court ma- 
jority did not deny what the dissenting four judges affirmed, namely 
that prices for coal sold across state lines could be regulated by 
Congress.*, But wages and working conditions which were factually 
inseparable from both sales and strikes were held within the states’ 
domain; it was left open whether in view of the District of 
Columbia Minimum Wage case of 1923, wages could be fixed 
by either Congress or the states without a violation of due pro- 
cess of law.* This latter point was answered shortly in a 
case which reaffirmed by a 5-4 vote the 1923 holding, thought by 
many to be discredited, and outlawed a New York State law setting 
minimum wages for women laundry workers.* 

While the Carter Coal case wet-blanketed the field of industrial 
wage regulation, the Railroad Retirement case® had already cast 
doubt on the constitutionality of all forms of social insurance. This 
case invalidated, again by a 5-4 vote, the Act which set up, in 1934, 
a system of retirement pensions on interstate railroads coupled with 
compulsory retirement of superannuated employees. The Court ma- 
jority held that the pension and retirement scheme bore no relation 
to transportation efficiency or safety® and hence was simply a social 
welfare measure, and not a regulation of interstate commerce at 
all. If superannuated employees were a danger to safety, which the 
Court did not believe, Congress could compel their discharge out- 
right as a protection to interstate commerce. Unlike a workmen’s 
compensation act for physical accidents, which the Court by dictum 





*See supra, pp. 136-137. 

*On price-fixing, see supra, pp. 142-143; Sidney P. Stimpson, “Due Pro- 
cess and Coal Price Regulation”, (1924) IX Jowa Law Bulletin 145 (price- 
fixing constitutional in “emergency” only, cf. note 2, p. 138 supra). 

*See supra, pp. 141-142. 

* Morehead v. New York ex. rel. Tipaldo, 208 U.S. 587 (1936). See Robert 
L. Hate, “Minimum Wages and the Constitution”, (1936) XXXVI Columbia 
Law Review 629. 

° Railroad Retirement Board v. Aiton Railroad Co., 295 U.S. 330 (1935). 
See T. R. Powe, “Commerce, Pensions, and Codes”, (1935) XLIX Harvard 
Law Review 1, 193, discussing both this and the Schechter (NRA) case. Cf. 
the Adair case, note 1, p. 138 supra. 

* Federal safety regulation has long been upheld. See, ¢.g., Southern Rail- 
way Co. v. United States, 222 U.S. 20 (1911). 
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said would be a valid regulation of commerce’, the annuity benefits 
did not simply rearrange an existing common-law liability, but 
created an altogether new liability without giving the roads anything 
in return. Just as in Hammer v. Dagenhart® Congress could not 
put forth its conceded commerce power to achieve regulation of 
working conditions within the states, so it could not support a meas- 
ure really aimed at old-age insecurity and unemployment (though 
these, too, are industrial accidents) by arguments based on the com- 
merce clause or the tradition of extensive federal control over the 
railroads. Various features of the Act, such as provision for workers 
already old in service or recently discharged (whose contribution 
to the funds would have been little or nothing), and the pooling of 
funds from all railroads, though some had employees older than the 
average who would draw disproportionately on the pool, were held 
to violate due process of law. European experience with similar 
plans, and indeed American voluntary pension schemes, were dis- 
missed as irrelevant; the World War eight-hour day law which had 
been sustained in Wilson 1. New*® was distinguished as an excep- 
tional emergency measure. 

The decision was handed down just as the Social Security Act 
was being pushed through Congress. This Act aimed to set up a 
system of unemployment insurance on a state basis with federal 
supervision and aid, and a national system of contributory old-age 
pensions. Since both rested on the taxing and spending powers, 
the invalidation of the railroad scheme on the commerce clause 
issue was not directly obstructive, although the reasoning on this 
point and the due process holding were indeed minatory. 
The passage of the Social Security Act was almost prevented—an- 
other indication that the swath of a Supreme Court decision is wider 
than the ambits of res adjudicata, and the Act that passed was sub- 
stantially modified, avowedly to quiet constitutional fears.* 

In fact, it did not seem to matter much which of its enumerated 
powers Congress sought to utilise. The elaborate scheme of control 
(Agricultural Adjustment Administration) set up in 1933 to deal 
with heavy agricultural surpluses, combined a tax on processing of 





2 Concerning proposals for such acts, see Walter Ge__uorn, “Federal Work- 
men’s Compensation for Transportation Employees”, (1934) XLIII Yale Law 
Journal 906; Lester P. ScHoEeNE and Frank Watson, “Workmen’s Compensa- 
tion on Interstate Railways”, (1934) XLVII Harvard Law Review 389. Rail- 
way employees are still without the protection of workmen’s compensation, 
although longshoremen, also within federal jurisdiction, are entitled to the 
benefits of the federal Longshoremen’s and Harbor Workers’ Compensation 
Act of 1927. See Southern Pacific Co. v. Jensen, 244 U.S. 205 (1917); 
Knickerbocker Ice Co. v. Stewart, 253 U.S. 149 (1920). 


* The Child Labor case, see note 5, p. 143, supra. 
* 243 U.S. 332 (1914), see note 1, p. 141, and p. 143 supra. 


“ *See Paul H. Doucras, Social Security in the United States (1936), 113- 
4. 
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food or tobacco with subsidy payments of the tax proceeds to farm- 
ers who agreed to restrict their acreage. Since grants-in-aid, even 
when surrounded by conditions, had not been thought unconstitu- 
tional, and since the tax standing by itself seemed immune from at- 
tack on the basis of earlier decisions, the invalidation of the agricul- 
tural programme, as an invasion of the reserved powers of the states 
under the Tenth Amendment, marked the introduction of novel 
doctrine.2 Other decisions curbed the taxing power® and the bank- 
ruptcy power‘, and put further obstacles in the way of rate-making.® 


* Massachusetts v. Mellon, 262 U.S. 447 (1926); Florida v. Mellon, 273 
U.S. 12 (1926). See generally, E. S. Corwin, The Twilight of the Supreme 
Court (1934), ch. IV; Frank E. Horace, Jr., “Federal-State Cooperation for 
Social Security: The Grant-in-Aid”, (1935) XXX Illinois Law Review 292; 
JENNINGS and SuLiivan, “Legal Planning for Agriculture”, (1933) XLII 
Yale Law Journal 878, 902. 

* United States v. Butler, 297 U.S. 1 (1936), also Rickert Rice Mills v. 
Fontenot, 297 U.S. 110 (1936); see Henry M. Hart, Jr., “Processing Taxes 
and Protective Tariffs”, (1936) XLIX Harvard Law Review 610, i. A. C. 
Grant, “Commerce, Production, and the Fiscal Powers of Congress”, (1936) 
XLV V ale Law Journal 751 and 991. 

*See United States v. Constantine, 296 U.S. 287 (1935) (federal “tax” of 
$1000 on liquor dealers who operate in violation of state law is an invasion 
of reserved * ‘police” powers of the states). 

*See Louisville Joint Stock Land Bank v. Radford, 295 U.S. 555 (1935) 
(farm mortgage moratorium held to take mortgagee’s rights without due pro- 
cess of law); Ashton v. Cameron County Water Improvement District No. 1, 
298 U.S. 513 (1936) (state cannot even by consent permit its defaulting local 
subdivisions to be reorganised under federal bankruptcy law). On the novel 
une of the Tenth Amendment in the Ashton case, and others of this series, see 
A. H. Ferrer, “The Tenth Amendment Retires”, (1941) XXVII Am. Bar 
Ass'n Journal 223, 226-227. 

®See St. Joseph Stock Yards Co. v. United States, 298 U.S. 38 (1936) 
(new judicial hearing required of issues already raised before executive rate- 
making agency); Baltimore’ & Ohio R. Co. v. United States, 298 U.S. 349 
(1936) (same); West v. Chesapeake & Potomac Telephone Co., 295 U.S. 662 
(1935) ( commodity price indices may not be used as one factor in valuation of 
a public utility preliminary to rate setting). For prior difficulties put by the 
courts in the way of rate-making, see the striking account in Felix Franx- 
FuRTER, The Public and Its Government (1930), 81-122. 

See also United States v. Certain Lands in City of Louisville, 78 F. (2d) 
684 (C.C.A. 6th, 1935), in which a lower federal court dismissed a condemna- 
tion proceeding brought by the United States to secure lands for a low-cost 
housing project, held to be within the federal power. Twice the Govern- 
ment appealed the case to the Supreme Court; both times, getting cold feet 
and fearing an adverse decision in the light of the foregoing cases, the Gov- 
ernment withdrew the case on motion of the Solicitor General. See 294 U.S. 
735 (1935); 296 U.S. 567 (1935); 297 U.S. 726 (1936). In Jones v. Securities 
Exchange Commission, 298 U.S. 1 (1936), the Court majority went out of its 
way to excoriate the Commission. Though the case involved only statutory 
construction, and not constitutionality, the Court’s attitude seemed to threaten 
the legislation as a whole. See also note 1, p. 184 infra. 

Cramping federal fiscal powers, see Hopkins Savings Ass’n. v. Cleary, 296 
U.S. 315 (1935), forbidding conversion of state building and loan associations 
into federal associations in violation of state law. 

In Humphrey's Executor v. United States, 295 U.S. 602 (1935), the Court 
technically clashed with the executive branch rather than with Congress in 
holding that the President could not remove a member of the Federal Trade 
Commission. But the case, like these other decisions, interfered with reform 
legislation and its execution: Humphrey, a reactionary, had blocked Roose- 
velt’s plans for the Commission. Though relatively minor, the case exacer- 
bated controversy over the Court; discountenancing an earlier ruling, it was 
interpreted politically as a slap at the New Deal. 
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Most of these decisions were announced over the acrid dissent of 
three or four members of the Court, the “liberal” Justices 
Brandeis, Stone, and Cardozo, occasionally joined by the Chief Jus- 
tice Hughes.! Only one important federal statute was sustained— 
the Tennessee Valley Authority Act, which provided for sale of 
electric power created at a dam built during the earlier world war 
to provide power for the making of munitions.?, The lower federal 
courts, moreover, were quick to take or anticipate the cue of the 
Supreme Court. With recklessness of procedural obstacles, they 
granted injunctions staying the enforcement of the new federal laws, 
often without giving the federal government an adequate opportunity 
to intervene in the suit.* Thus the two most controversial laws of the 
New Deal, the Public Utility Holding Company Act and the Na- 
tional Labor Relations Act (both later upheld by the Supreme 
Court), were rendered nugatory in the lower courts.* In effect, a 


From Justice Stone’s dissent in United States v. Butler, note 2, p. 152 supra: 

“A tortured construction of the Constitution is not to be justified by re- 
course to extreme examples of reckless congressional spending which might 
occur if courts could not prevent—expenditures which, even if they could be 
thought to effect any national purpose, would be possible only by action of a 
legislature lost to all sense of public responsibility. Such suppositions are 
addressed to the mind accustomed to believe that it is the business of courts 
to sit in judgment on the wisdom of legislative action. 

“Courts are not the only agency of government that must be assumed to 
have capacity to govern. Congress and the courts both unhappily may falter 
or be mistaken in the performance of their constitutional duty. But interpre- 
tation of our great charter of government which proceeds on any assumption 
that the responsibility for the preservation of our institutions is the exclusive 
concern of any one of the three branches of government, or that it alone can 
save them from destruction is far more likely, in the long run, ‘to obliterate 
the constituent members’ of ‘an indestructible union of indestructible states’ 
than the frank recognition that language, even of a constitution, may mean 
what it says: that the power to tax and spend includes the power to relieve 
. a economic maladjustment by conditional gifts of money.” 297 U.S. 

, at 4 

* Ashwander v. Tennessee Valley Authority, 297 U.S. 288 (1936). The Court’s 
opinion dealt only with the power from the war-built dam, leaving in doubt the 
constitutionality of the plans for additional dams which were authorised by the 
statute. This troublesome limitation of the decision, seemingly in line with 
the Court’s avowed policy of deciding only the case before it (pp. 131-132 supra), 
was ironically contradicted by the fact that the case itself was, in the unan- 
swerable view of four members of the Court, a feigned suit. See note 3, p. 131 
supra, note 3, 153 infra. 

*See “The Case Concept and Some Recent Indirect Procedures for At- 
tacking the Constitutionality of Federal Regulatory Statutes”, (1936) XLV 
Yale Law Journal 649; Robert H. Jackson, The Struggle for Judicial Suprem- 
acy (1941), 118-122. 

“See In re American States Public Service Co., 12 F. Supp. 667 (D. Md. 
1935) (Public Utility Act); cf. Ashwander v. Tennessee Valley Authority, 9 
F. Supp. 965 (D. Ala. 1935) (IVA Act); there were at least ten Labor Act 
cases, see, ¢e.g., Foster Bros. Mfg. Co. v. National Labor Relations Board, 85 
F. (2d) 984 (C.C.A. 4th, 1937). During this time 1600 injunctions were granted 
by lower federal judges—see Senate Document No. 42, 75th Congress, Ist Sess., 
p. 1 (1937)—often coupled with intemperate and unjudicial abuse of the New 
Deal. See Felix FranKFurter and Adrian S. Fisner, “The Business of the 
Supreme Court at the October Terms, 1935 and 1936”, (1938) LI Harvard 
Law Review 611 (1938). 
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single federal district judge could nullify a policy which had re- 
ceived the support and exhaustive consideration of Congress and 
the executive.! 


Faced with this judicial slaughter, government lawyers and 
thoughtful scholars cast about for alternative methods of sustaining 
needed legislation under the Constitution; the tenacity of the Con- 
stitution as a political symbol is indicated by the fact that only a 
handful of radicals wished to dispense with it frankly and altogether. 
Some toyed with the idea of making treaties with foreign countries 
concerning labour and other matters, which congressional legisla- 
tion could then carry out in reliance upon the treaty power and the 
“necessary and proper” clause.? In this wise international labour 
Conventions appeared as a possibly constitutional device for achieve- 
ing domestic reforms. Support could be found in a long series of 
cases holding that a treaty overrode conflicting state legislation 
which would otherwise be beyond congressional control, as in the 
case of attempted state confiscation of alien property contrary to 
international agreement.* It seemed similarly to be settled that 
Congress in legislating to give effect to treaties could take action 
which exceeded its direct powers under the commerce, tax, or like 
granted powers. That was the teaching of Missouri v. Holland, 
which had sustained a congressional act passed to give effect to a 
treaty with Canada and Britain for the protection of migratory 
birds.* The treaty device was used because Congress had doubts of 
its power over this non-human traffic under the commerce clause, 





*In thus putting down the powers of Congress, the courts were not en- 
larging, even theoretically, those of the states. As in the 1894-1897 and 1920- 
1930 periods (see pp. 136-139, 141-144 supra), the states were likewise cramped 
in the supposed interest of business freedom. See, ¢.g., the discovery of a 
new judicial weapon for curbing state power in the. previously ignored “privi- 
leges and immunities” clause of the Fourteenth Amendment. Colgate v. Harvey, 
296 U.S. 404 (1935). See also note 4, p. 150 supra. 


*A treaty had been previously suggested to abolish child labour. See J. L. 
Jackson, “The Tenth Amendment versus the Treaty-Making Power under 
the Constitution of the United States”, (1928) XIV Virginia Law Review 
331, 332. 


* For a review of the earlier cases, see W. C. Coteman, “The Treaty Power 
and its Relation to State Laws”, (1909) XLIII American Law Review 641; 


Arthur K. Koun, “The Treaty-Making Power and the Reserved Sovereignty 
of the States”, (1907) VII Columbia Law Review 172. 


*252 U.S. 416 (1920); see the comment by Professor T. R. Powett, “The 
Supreme Court and the Constitution”, (1920) XXXV Political Science Quar- 
terly 411, 417, that the grounds on which the Missouri decision was rested 
“would not necessarily support treaties with foreign powers regulating condi- 
tions of labour”; and the elaborate critique by Professor F. R. Brack, “Mis- 
souri v. Holland—A Judicial Milepost on the Road to Absolutism”, (1931) 
XXIX Illinois Law Review 911 
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doubts reinforced by two adverse district court decisions." Justice 
Holmes’ opinion indicated that the Tenth Amendment would not 
bar the application of a valid treaty to matters otherwise of state 
concern, although, as he pointed out, the state concern was here at 
best a fleeting one. Logically, the principle of the case was relevant 
to international labour Conventions, but psychologically it was not, 
in the light of the Court’s attitude at this time. The arguments for 
the Child Labor and Agricultural Adjustment Acts had also been 
logically unassailable on the basis of prior decisions. So an argu- 
ment based on Missouri v. Holland in the case of a labour Conven- 
tion would probably have been met by the Court with the assertion 
that the treaty-making power, like the commerce power, or the 
power to tax, or the spending power, could not be utilised as part 
of a scheme to achieve regulation of labour conditions in the states, 
particularly as these, unlike the migratory birds, fishery rights, or 
alien interests with which earlier treaties had been concerned, could 
be said not to be matters of truly international concern.?, The Court 
would have found it easy to hold that the treaty power was im- 
pliedly limited to those matters traditionally the subject of interna- 
tional agreement. 

Amendment of the federal Constitution was more extensively 
considered.* But there were many obstacles. A majority in thirteen 
of the forty-eight states, including only a small fraction of the 
people, could block any amendment. Powerful interests, supported 
by the press and other channels of communication, could probably 
delay amendment indefinitely by concentrating on some of the smaller 
or backward states. Ratification was usually by the state legisla- 
tures—themselves removed even from a manipulated popular opin- 
ion.* The fate of the Child Labor Amendment was not encouraging. 


* United States v. Shawer, 214 Fed. 154. 161 (D.C. F.D. Ark. 1914); United 
States v. McCullogh, 221 Fed. 288, 296 (D.C. Kans. 1915); discussed in 
Brack, note 1, p. 154 supra, at 911-913. For references to the congressional 
debates, see Julian P. Boyp, “The Expanding Treaty Power”, (1928) VI 
North Carolina Law Review 428, 442-444. 

*See J. L. Jackson, “The Tenth Amendment versus the Treaty-Making 
Power under the Constitution of the United States”, (1928) XIV Virginia Law 
Review 331, 441; Boyp, note 1 supra, at 448-456; 1 WitLoucnuey, Principles 
of the Constitutional Law of the United States (1930), 154-176. For eloquent 
fears that the treaty power might be used to govern the country by conjunction 
of-the President and Senate (the treaty power rests in the President with the 
“advice” of two-thirds of the Senate) with some foreign power, see L. I. 
Tuompson, “State Sovereignty and the Treaty-Making Power”, (1923) XI 
California Law Review 242, 245-253, 255-258, and similarly, BLack, note 4, p. 
154 supra, at 915-928. See also citations in note 3, p. 124 supra. 

* See, ¢.g., William Y. Ertiott, The Need for Constitutional Reform (1935). 

*Cf. Noel T. Dow inc, “Clarifying of the Amending Process”, (1940) 
I Washington and Lee Law Review 215; Dow1inc, “A New Experiment in 
Ratification”, (1933) XIX American Bar Association Journal 383. For a 
somewhat less pessimistic view than that taken in the text, see C. J. Frrepricu, 
Constitutional Government and Politics (1937), 118-121. 
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Proposed by a two-thirds vote of Congress in 1924 after failure of 
the two efforts at direct legislation to pass muster in the Supreme 
Court, the Amendment would give Congress power to regulate labour 
of children under eighteen. The Amendment still languishes, ac- 
cepted by twenty-eight states, rejected by eleven, with three more 
refusing to ratify and six not acting.! Indeed only recently Congress, 
despairing of the Amendment’s passage, again attempted to curb 
the evil by direct legislation based on the commerce clause.” If this 
was the fate of a simple amendment, designed to give Congress a 
simple and largely non-controversial power, what, thought experts, 
would be the chance of success for the complicated type of amend- 
ment which would aim to give Congress a_ generally wider 
jurisdiction over social and labour issues? In any event, what kind 
of amendment or series of amendments could be drafted which 
would at the same time be popularly understood and not receive 
emasculation at the hands of a stubborn Court? Was it wise or 
possible to abolish the due process clause, or to limit it by apter 
language to its original meaning of due procedure? By what 
language could the commerce power of Congress be extended and 
scope still assured for state action ?? Above all, would it be politically 
possible to amend the amending clause to make the process of amend- 
ment easier—say by a two-thirds vote of Congress and a majority 
(or special majority) of the entire people at a referendum without 
regard to state lines? Special interests which had reason to fear 
majority rule would be sure to be opposed. Against any changes 
whatsoever these could marshall the traditional popular reverence 
for “The Constitution”, a misunderstood symbol of unchanging and 
magical beneficence.t These difficult issues of statecraft were not 
solved, hardly even faced, and the opportunity to vitalise the de- 

*See Coleman v. Miller, 307 U.S. 433 (1939), where a divided Court held 


the Amendment still could be acted upon by a state despite the lapse of time 
since its proposal. 

* By the Fair Labor Standards Act of 1938. See pp. 163-165 infra. 

*For other difficulties, see Ralph F. Fucus, “A Postcript—The Schechter 
Case”, (1925) XX St. Louis Law Review 297, 303-304; E. S. Corwin, “Na- 
tional-State Co-operation—Its Present Possibilities”, (1937) XLVI Vale Law 
Journal 599-602. It was feared, excessively perhaps, that the Court would 
emasculate any amendments that could be drafted, as it had the Constitution 
itself. 

*For earlier discussions, see Justin Mritter, “Amendment of the Federal 
Constitution: Should it be Made More Difficult?”, (1926) X Minnesota Law 
Review 185; Lester B. Orrretp, “Reform of the Federal Amending Power”, 
(1931) X North Carolina Law Review 16. Recently, see, e.g., Hugh L. 
Hamitton, A Second Constitution for the United States of America (1938). 
Cf. William Marsury, “The Limitations upon the Amending Power”, (1919) 
XXXIII Harvard Law Review 223, arguing that such amendment as contemp- 
lated in the text would be unconstitutional—a situation viewed with under- 
standable amusement, though recognised as consistent with “government by 
judges”, in Edouard Lampert, Le gouvernement des juges et la lutte contre 
la legislation sociale aux Etats-Unis (1912), 109-124 (see note 2, p. 128 supra). 
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mocratic process by popular participation in determining the extent 
and division of legislative power was lost.1 At the same time, a po- 
litical explosion over the Court’s attitude seemed inevitable, with 
legislation or new appointments rather than amendment designed to 
bring about changes in constitutional law. Bills were introduced in 
Congress—of doubtful constitutionality—requiring the vote of 
six or seven of the nine judges before a law could be invalidated.” 


THE CHANGED TEMPER OF THE SUPREME Court, 1936-1941 


A change in the temper of the Court appeared to the observant 
in the 4-4 affirmance of the New York State Unemployment Com- 
pensation law shortly after the re-election of Roosevelt in 1936.8 
Justice Stone did not participate; in view of his dissenting votes 
in the Railroad Retirement case and the recent minimum wage 
case*, he would no doubt have supported the constitutionality of the 
New York law. Before a new judicial attitude could manifest itself, 
President Roosevelt, in February 1937, sent to Congress his famous 
“Court Plan”. This bill proposed to add one new justice to the 
court up to fifteen, for every member of the Court then over seventy 
years of age. Once members reached seventy, they would be 
encouraged to retire, and by retirements the Court’s number would 
again shrink to nine. In view of Congress’ conceded power to re- 
gulate the jurisdiction and procedure of the federal courts, the bill 
was constitutional. But it gave rise to a political controversy that 
lasted for half a year. The bill was violently attacked as the ’court- 
packing scheme”, but the recent decisions of the Court found few 
cGefenders. Even conservatives, aghast at what seemed to them 





*See Homer Cummincs, “Nature of the Amending Process”, (1938) VI 
George Washington Law Review 247, for a brief account of the unwieldy 
nature of the process and a conclusion that it is anti-democratic in operation. 

? See generally, “Judgments of the Supreme Court Rendered by a Majority 
of One”, (1936) XXIV Georgetown Law Journal 984; Charles Grove Hares, 
“Judicial Review of Acts of Congress and the Need for Constitutional Reform”, 
(1936) XLV Yale Law Journal 816; and other citations in Noel T. Dow rnc, 
Cases on American Constitutional Law (1937), 29-30, 62-63; Joseph L. 
Levinson, “Limiting Judicial Review by Act of Congress”, (1935) XXIII 
California Law Review 591, 599; see also note 1, p. 144 supra. 

Senator Burton K. Wheeler later introduced a bill proposing an amend- 
ment allowing Congress in effect to overrule a Supreme Court decision of 
unconstitutionality by re-enacting the challenged statute by a two-thirds vote. 

* Chamberlain v. Andrews, 299 U.S. 515 (1936). An equally-divided Court 
means sustention of the judgment below, which was here in favour of the law. 
271 N.Y. 1, 2 N.E. (2d) 22 (1936). Other cases which seemed to foreshadow 
a change are discussed in Robert H. Jackson, The Struggle for Judicial Su- 
premacy (1941), 197-205. They included United States v. Curtiss-Wright Ex- 
port Corporation, 299 U.S. 304 (1936), 180-181 infra. 


*See pp. 150-151 supra, 
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an underhanded attempt to interfere with the independence of the 
judges, admitted that the Court majority had gone too far. Mean- 
while a startling series of reversals by the court confirmed the 
portent of the decisions on the New York State Unemployment law 
and lessened the pressure for change in the Court’s personnel. The 
District of Columbia Minimum Wage case was flatly overruled by 
a 5-4 vote, in the face of its somewhat ambiguous reaffirmance in the 
preceding term of Court. The National Labor Relations Act and 
the Social Security Act were sustained, although most constitutional 
lawyers outside of the Government had, somewhat wishfully, pre- 
dicted their invalidation. With the retirement of Justice Van De- 
vanter, one of the most consistent opponents of legislative power 
(he was replaced in October by the liberal Senator Hugo Black), 
the balance of power in the Court was still more evidently shifted. 
The Court Bill was defeated.2 But the Court battle was won. The 
cases now to be discussed plus a series of resignations which have 
left on the Court only Justices Stone and Roberts as survivors of 
this turbulent period, have put beyond immediate recall the reaction- 
ary trend which culminated in the decisions of 1935 and 1936. 

The Labor Relations Act of 1935 was modelled on the provisions 
of the outlawed N.R.A., in turn expanded from the Railway Labor 
Act, which had been sustained over due process and commerce 
clause objections in Texas & N. O. Railroad v. Brotherhood of 
Railway Clerks? It singled out various anti-union practices (such 





1West Coast Hotel Co. v. Parrish, 300 U.S. 379 (1937). 

*By the Act of 24 August 1937, Congress remedied some of the procedural 
evils which had figured in bringing on the Court crisis. Acts of Congress 
now can no longer be invalidated by a single federal district judge, but a 
special bench of three judges, one at least of them from an appellate court, 
must be convened where the constitutionality of an act of Congress is chal- 
lenged. From such decision, there can be an immediate appeal to the Supreme 
Court and such cases are given precedence on that Court’s docket. Where 
constitutionality is an issue in a suit between private parties, the court must 
allow the United States to intervene and present evidence and argument. For 
elaborate discussion, see “Revision of Procedure in Constitutional Litigation: 
The Act of 1937”, (1938) XXXVIII Columbia Law Review 153. 

*281 U.S. 548 (1930), supra, note 5, p. 146; see Edwin E. Wirre, “The 
Background of the Labor Provisions of the N.I.R.A.”, (1934) I University of 
Chicago Law Review 572; “The National Industrial Recovery Act”, (1933) 
XLVII Harvard Law Review 85, 121. 

The Railway Labor Act as amended in 1934 included in its provisions not 
only engineers and others actually operating in interstate commerce, but so- 
called “back-shop” employees, engaged in repairs. It was sustained in Virginian 
Railway Co. v. System Federation No. 40, 300 U.S. 515 (1937). The opinion 
of Justice Stone gives an excellent summary history of federal intervention in 
the railway labour field. See also Lloyd K. Garrison, “The National Rail- 
road Adjustment Board: A Unique Administrative Agency”, (1937) XLVI 
Yale Law Journal 567. 

See also Washington, Va. & Md. Coach Co. v. National Labor Relations 
Board, 301 U.S. 142 (1937), applying the Labor Act unanimously to a conflict 
between an interstate bus company and its drivers and mechanics. 
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as blacklisting, discriminatory discharge, financial support to “com- 
pany unions”) as “unfair labour practices”. Where these affected 
interstate commerce, they could be forbidden by the National Labor 
Relations Board set up by the Act. The Board could also determine 
the proper agency for collective bargaining, where interstate com- 
merce was affected, by holding elections among the employees, and 
the employer would have to deal with such agency.* 


The cases before the Court were four. First”, and easiest, con- 
cerned the Jones & Laughlin Steel Corporation, a giant company 
with ramifying operations — mining limestone in West Virginia and 
coal in Pennsylvania, iron ore in Michigan and Minnesota, making 
iron and steel at plants in and near Pittsburgh, and shipping its 
finished products throughout the Union. Second* was the Associated 
Press, whose intangible services, though “interstate”, might have 
presented the introductory issue of whether they were “commerce” 
at all. Third® was a Detroit trailer factory, no monster like the 
Jones & Laughlin Corporation, but still substantial; fourth®, a 
small men’s clothing factory, which received the bulk of its materials 
from other states and also sent its finished products chiefly into other 
states. In sustaining the Government’s position in all of these cases, 
the Court clearly rejected the doctrine which the Carter Coal case™ 
had reaffirmed a year before: that manufacturing and mining were 
not interstate commerce, and that the pre-strike labour relations in 
such “local” industry were therefore beyond Congressional power. In 
his opinion in the Jones & Laughlin case, Chief Justice Hughes 
agreed that the production workers in the steel plant were not actual- 
ly engaged in interstate commerce. But just as intrastate railway 
rates could be regulated by the Interstate Commerce Commission 





*For discussion of the Labor Act and its antecedents, see Governmental 
Protection of Labor’s Right to Organize, issued by Division of Economic 
Research of the National Labor Relations Board (1936); Lorwin and Wusnie, 
Labor Relations Boards (1935); Lloyd K. Garrison, “Government and Labor: 
The Latest Phase”, (1937) XXXVII Columbia Law Review 897; and other 
citations in J. M. Lannpis, Cases on Labor Law (Supp. 1937), 96. 

* National Labor Relations Board v. Jones & Laughlin Steel Corp., 301 
U.S. 1 (1937). 

° Associated Press v. National Labor Relations Board, 301 U.S. 103 (1937). 

*Compare cases cited in Walter F. Dopp, Cases and Other Authorities on 
Constitutional Law (2nd ed. 1937), 584-585; James A. McLAuGHLIN, Cases on 
the Federal Anti-Trust Laws of the United States (2d ed., 1933), 43-51, 65-71. 

* National Labor Relations Board v. Fruehauf Trailer Co., 301 U.S. 49 
(1937). 

° National Labor Relations Board v. Friedman-Harry Marks Clothing Co., 
301 U.S. 58 (1937). 

* See pp. 149-150, supra. 
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when these affected the prosperity of interstate roads’, and just as 
the Anti-Trust law could apply, as in the Coronado Coal case”, to 
hindrances to mining and production for interstate shipment, the 
Labor Board could deal with possible and serious obstructions to in- 
terstate commerce by means of labour disputes in industries that, for 
other purposes, might still be considered “local”. An interruption 
of production at the steel plant would have obvious, perhaps catas- 
trophic, effects on the stream of interstate products which flowed 
into the Pennsylvania factory, were processed, and flowed out again. 
If Congress, the Court held, was conceded to have the power to 
foster the interstate railroads which carried this traffic, it could 
certainly see to it that the traffic was there. Congress did not have 
to wait for a strike before taking action, but could apply preventive 
measures*: there was plenty of evidence, both on the railroads and in 
industry generally, that collective bargaining prevented strikes, 
whereas refusal of union recognition and interference with union 
organisation were a prolific source of strife. The Carter Coal case 
was practically disregarded but not directly overruled while the 
Schechter case* was distinguished as having dealt with more remote 
effects. The Court, however, seldom overrules earlier decisions, not 
only because it desires to preserve the appearance of continuity and 
infallibility, but also because the earlier decisions, if unimpaired by 
direct reversal, provide a line of retreat if the Court again wants to 
change its position without seeming to.5 Viewed differently, the 
possession of two divergent lines of authority on an issue permits 
the Court to continue judicial supervision of the issue and to call a 
halt to new developments by invoking the appropriate series of cases. 
But here the dissenting four judges were not fooled. They insisted 
that the E. C. Knight®, Carter Coal, and Schechter cases were con- 
trolling, and the vigour of their protest indicated that there had indeed 





*The famous Shreveport Rate case, Houston, East & West Texas R. Vv. 
United States, 234 U.S. 342 (1914), is the root of this doctrine. See William 
C. Coteman, “The Evolution of Federal Regulation of Intrastate Rates: The 
Shreveport Rate Cases”, (1914) XXVIII Harvard Law Review 34. See also 
Wisconsin Railroad Commission case, 4, p. 141. On both cases, see I. L. 
SHARFMANN, The Interstate Commerce Commission (1931), II, 233-246. 

*See p. 145, supra. 

*The Court said, in National Labor Relations Board v. Bradford Dyeing 
Ass’n., 310 U.S. 318, 326 (1940): 

“Since the purpose of the act is to protect and foster interstate commerce, 
the Board’s jurisdiction can attach, as here, before actual industrial strife 
materialises to obstruct that commerce.” 

*See pp. 147-149 supra. 

°Cf. Malcolm Suarp, “Movement in Supreme Court Adjudication—A Study 
of Modified and Overruled Decisions”, (1933) XLVI Harvard Law Review 361, 
593, 795. 

* See p. 137, supra. 








THE AMERICAN CONSTITUTION AND THE I.L.O. 161 


been a loosening of the Court’s control over Congress under the com- 
merce clause, Particularly striking was the case of the clothing fac- 
tory. It produced an insignificant fraction of the clothing industry’s 
total annual product, and was tiny in comparison with a steel com- 
pany or even a trailer plant. A strike at one such plant would not 
disrupt interstate trade to any important extent, though of course 
the cumulative effect of strikes in many small plants would be 
important. 

Later cases extended the commerce power of Congress still fur- 
ther. The Fainblatt case! dealt with a very small factory in New 
Jersey that received its raw materials from a New York City dress 
firm, partially processed them, and then sent them back to the same 
firm in New York. The Court said, however, that the jurisdiction of 
Congress, and hence of the National Labor Relations Board, did not 
depend on the amount of interstate commerce that was done. Any 
was enough. In these cases, the factory could be regarded by the 
Court as standing in the centre of an interstate stream, somewhat 
akin to the stockyards or grain exchanges which had been held amen- 
able to federal control. Agricultural production or extractive indus- 
tries, since they stood at the stream’s source, might still have been 
thought to involve only local interests just as in the Schechter case, 
which dealt with distribution at the stream-mouth. But in Santa 
Cruz Fruit Packing Company v. National Labor Relations Board®, 
which also upheld the Board’s jurisdiction, the Company was engaged 
in California in canning and packing fruits and vegetables grown 
almost entirely within that state, the purchaser taking title at the 
Company’s plant. The fact was, however, that the Company’s anti- 
union activities had led to a labour dispute which in turn pre- 
vented, through boycotts by teamsters, stevedores, and sailors, any 
movement of goods in commerce from the Company’s warehouse. 
As the Court said, it had been demonstrated that, whatever the 
formalities of title or the Carter Coal dicta about mining and pro- 
duction not being interstate commerce, interstate commerce was 
obviously and wholly impeded. That less than half the annual 
“pack” left the state, or that the raw materials came from within 
the state—these were distinctions of no moment. Actions not in 
themselves commerce, or interstate, might, by their bearing on inter- 
state commerce, come within the protective ambit of Congressional 
control. The issue was always one of degree, and no formula was of 





* National Labor Relations Board v. Fainblatt, 306 U.S. 601 (1939). Cf. 
Valvoline Oil Co. v. United States, 308 U.S. 141, 147 (1939). 
*See notes 6 and 7, p. 142 supra. : 


* 303 U.S. 453 (1938). 
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assistance.1 The fear of the Company counsel at the bar, that if 
their case fell within the line dividing federal from state power, the 
states would have no function left, was allayed by saying that a line 
existed somewhere—citing the Schechter case—although the 
Court would only mark it out as cases came before it. That the 
Court was prepared to support even further extensions of federal 
jurisdiction over what earlier cases would have called “the interior 
concerns of a state” became apparent in Consolidated Edison Com- 
pany v. National Labor Relations Board.2, The Edison Company is 
a colossal power and light utility serving New York City and sur- 
rounding suburban areas. Its wires did not cross state lines; its 
power was generated from steam plants in New York. Under pre- 
viously accepted canons of the extent of federal power under the 
commerce clause, no industry would have seemed more clearly local 
than this public utility, whose rates, taxes, and franchises were all 
matters of state and city regulation. The Court, in upholding the 
Labor Board’s jurisdiction, adverted to the use of Consolidated 
Edison power by the interstate railroads, ferries, and shipping serving 
New York City, to the use of electricity in the interstate tunnels be- 
tween the City and New Jersey points, and in the offices which 
handled interstate affairs. Moreover, it pointed out that coal and 
other supplies used in generating and distributing power came in 
large part from without the state. 

In the light of these decisions, the overruling of the Child Labor 
case (Hammer v. Dagenhart) was a formality to be expected in due 
course. Assistance to that end was also rendered by United States 
v. Carolene Products Co.*, which is important for its implications 

2A similar expansion of the commerce power into new and uncharted terri- 
tory appears in United States v. Appalachian Electric Power Co., 61 Sup. Ct. 


291 (1941), note 5, p. 173 infra, freeing of earlier formulations the tests of the 
extent of federal power over streams. 

* 305 U.S. 197 (1938). The national financial and servicing operations of 
utility holding companies clearly come within the scope of the commerce power. 
See Electric Bond & Share Co. v. Securities & Exchange Commission, 303 U.S. 
419, 431-433, 440. In effect, this decision upheld the federal programme of 
regulation of security sales and stock exchanges threatened in Jones v. Secur- 
ities & Exchange Commision, 298 U.S. 1 (1936), note 1, p. 184 infra. 

® 304 U.S. 144 (1938). See, for a dictum to the same effect, Electric Bond 
& Share Co. v. Securities & Exchange Commission, 303 U.S. 419, 442 (1938) 
(power to exclude securities, etc., from interstate commerce under Public 
Utility Holding Company Act of 1935). See also Kentucky Whip & Collar 
Co. v. Ilinois Central R., 299 U.S. 334 (1937), upholding an Act of Congress 
making it a federal crime to ship convict-made goods across state lines into 
states forbidding the sale of such goods. Such goods were also required to be 
plainly labelled to reveal their prison origin. Actually, of course, this law severe- 
ly cramped production of prison industries for a national market. The case at- 
tempted to distinguish Hammer v. Dagenhart, and relied on liquor cases (see 
p. 179 infra), the Brooks case (note 1, p. 145 supra), and Whitfield v. Ohio, 
297 U.S. 431 (1936), upholding an earlier federal statute subjecting convict- 
made goods in a state to that state’s laws even though introduced from outside 


the state. 











THE AMERICAN CONSTITUTION AND THE I.L.O. 163 


rather than its actual holding. This case upheld an Act of Congress 
passed in 1923 which forbade the shipment in interstate commerce of 
“filled milk”—that is, skimmed milk to which fat or oil had been 
added to make it resemble natural milk or cream. The case showed 
the continued vitality of Congress’ “police power” to exclude from 
commerce articles thought by it to be injurious to public health, mo- 
rality, or welfare’, though not dealing with the more subtle injury 
from articles made under poor labour standards. The Act had also 
been attacked as violative of due process of law, on the ground that 
filled milk was in fact nutritious and neither fraudulent nor injurious 
to health. The opinion of Mr. Justice Stone is noteworthy for reiter- 
ating that the Court would indulge every presumption in favour of 
the validity of an act of Congress, and would put on the complainant 
the burden of showing that the challenged measure was without a 
reasonable basis in common experience or belief. In the Fair Labor 
Standards Act of 1938, Congress hurled itself directly at the re- 
maining barriers to federal regulation of working conditions. The 
Act forbade the shipment in or production for interstate commerce 
of articles produced either by child labour (under sixteen), or at 
wages less than the minima or hours longer than the maxima pro- 
vided under the Act. Thus the issue as to whether Congress could 
prohibit shipment across state boundaries with the obvious intent 
of influencing “production” within the states was clearly raised. A 
unanimous Court, in United States v. F. W. Darby Lumber Com- 
pany", held that Congress could. Relying on the now “classic dissent” 
of Justice Holmes in the Child Labor case, Justice Stone said that 
that case was out of line with the current of authority and should 
be, and was, overruled. Thus we have an unequivocal statement that 
the Court will not examine Congress’ motives when the latter pro- 
hibits shipments in interstate commerce. Provided that its action is 
not so arbitrary as to violate due process, it can use its commerce 
power as it likes. 

Though useful as ground-clearing, this result of the Darby Lum- 
ber Company case is not its most significant contribution, Congress 
did not rely, in enforcing the Fair Labor Standards Act, solely on 
prohibition of interstate shipment. It directly forbade the manu- 

*See Robert E. Cusuman, “National Police Power Under the Commerce 
Clause”, (1919) III Minnesota Law Review 289, 381, 452; E. S. Corwin, 
“Congress’s Power to Prohibit Commerce—A Crucial Constitutional Issue”, 
(1933) XVIII Cornell Law Quarterly 477, and The Commerce Power v. States 
Rights (1936), passim. 

On analogous problems under the postal power of Congress—power to 
exclude from the mails — see Lindsay Rocers, The Postal Power of Congress 


(1916), 158 et seqg., and other citations in Walter F. Dopp, Cases and Other 
Authorities on Constitutional Law (second edition 1937), 563-564. 


761 Sup. Ct. 457 (1941). 
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facture, under substandard labour conditions, of goods destined for 
extra-state transportation. But few manufacturers sell exclusively 
in interstate commerce; during the manufacturing process, materials 
are seldom earmarked for any particular destination. Hence the 
statute was interpreted to extend to articles that in normal course 
would move in interstate trade. Since the defendant was not likelv 
as a practical matter to segregate his plant into local and interstate 
sections, the statute in effect would apply to the entire interwoven 
operations of his plant. Moreover, to aid enforcement of the statute, 
he would have to keep records of all his operations, whether “local” 
or not. The power of Congress could extend beyond what was 
strictly interstate to the administratively inseparable intrastate 
matters. 

In such an application, this is novel and important doctrine, al- 
though anticipated in the agricultural production cases shortly to be 
discussed.1_ A few cases, such as those permitting regulation of 
“near beer” as essential for effective regulation of the intoxicants 
to which alone legislative power explicitly extended?, had earlier 
created the concept of an administrative penumbra in which 
the legislature could have some flexibility of movement. And 
previously, in cases like the famous Shreveport case*, it 
had been held that Congress could regulate intrastate rail- 
road rates which discriminated against, or competed with, inter- 
state rates ; there intrastate rates directly affected interstate rates and 
Congress dealt with the former only at the point where they im- 
pinged upon the latter. But as the Court viewed the Darby Lumber 
Company case, the relation between the local goods and the goods 
that were to move in interstate channels did not have to be nearly 
so demonstrable. It was a hypothetical possibility that all the goods in 
process at any time would remain within the state. Or a manufac- 
turer could, though contrary to routine, fill extra-state orders from 
another plant. This did not appear to be the situation of the ma- 
nufacturer in the Darby case. The Court, if it wishes to restrict the 
commerce power, can always limit the case’s “holding” to its actual 
facts. But the case does indicate that Congress can regulate wages 
and hours in “domestic” production where the probability is great 
that some goods in the plant would move in interstate commerce. 
Such a doctrine, as further cases give it shape and permanence, re- 
moves many of the accepted limitations on the commerce power. 
Under the Labor Relations Act, the result is the same, and it is enough 


*See pp. 170-172 infra. 


*See Jacob Ruppert Co. v. Caffey, 251 U.S. 264 (1920). Cf. Purity Extract 
Tonic Co. v. Lynch, 225 U.S. 192 (1912). 


* See note 1, p. 160 supra. 
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to invoke the federal power that the plant where a dispute arises 
normally ships some of its products into other states or foreign 
commerce.! 

The Court in the Darby case, however, did not support the re- 
gulation of factory conditions solely as an administrative aid to a 
valid prohibition of illicit shipments across state lines. It upheld 
such regulation directly as an appropriate means to stamp out the 
evil done to interstate commerce by competition at the expense of 
labour. The facility of interstate trade allows substandard working 
conditions in the states to spread, and prevents other states from 
raising their own standards. Congress, said the Court, could prevent 
this use of interstate commerce, just as it could forbid “unfair me- 
thods of competition” in interstate commerce under the Anti-Trust 
laws. And, as in the Fainblatt case”, the Act was held to apply even 
though the amount of commerce done was very small. “Congress 

. . recognised that in present day industry, competition by a small 
part may affect the whole and that the total effect of the competition 
of many small producers may be great.” Wage regulation held no 
terrors for the Court, the District of Columbia Minimum Wage 
case* having been overruled in the spring of 1937, as one of the 
great group of reversals at that time. Thus the due process clause 
was not an obstacle. 

There remained the barrier of the Tenth Amendment.* Justice 
Stone remarked that the Amendment was intended as declaratory 
of the federal system set up by the original Constitution. It was 
intended as a reassurance to citizens frightened by the possibility that 
the new federal government might assume some lurking and des- 
tructive power. Hence Congress, in exercising a granted power, had 
plenary authority.® 

During the same period that these labour cases were being de- 
cided, the Court moved away from earlier precedents also in many 
related areas of federal power. A brief review of these is necessary 
in order to give a rounded picture of the resources of that power 
at the present time. After the Carter Coal case® had invalidated the 


2See National Labor Relations Board v. Bradford Dyeing Ass’n., 310 U.S. 
318 (1940). 

*See p. 161, supra. 

* See note 1, p. 158, supra. In Olsen v. Nebraska, 61 Sup. Ct. 862 (1941), the 
Court flatly stated that regulation of prices or wages raised no due process 
issue. 

“For discussion of this aspect of the case, see A. H. Ferrer, “The Tenth 
Amendment Retires”, (1941) XXVII Am. Bar Ass'n. Journal 223. 

* See further Oklahoma v. Guy F. Atkinson Co., 61 Sup. Ct. 1050, 1053-1064 
(1941), upholding as legitimate exercise of the commerce power federal dam 
and flood control project undertaken in Oklahoma over the protest of the state 
authorities based on the Tenth Amendment. 

* See pp. 149-150 supra. 
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Bituminous Coal Act which had been designed to fix both prices and 
wages in bituminous mining, Congress in 1937 passed a new law 
which attempted to avoid those features of the old which had met 
the Court’s disfavour. The new law regulated only prices ; it was hoped 
that wages could be stabilised by private agreement if prices were 
rendered non-competitive. The role of industry committees was su- 
bordinated to cure what the Court had found to be an improper 
delegation of power to private groups. Even so, Congressional 
leaders had doubts as to the constitutionality of the new measure. 
The Court, however, sustained the law without difficulty.1 Noting 
that the individual states were impotent to control coal prices, and 
that under the Anti-Trust law it was unlawful for the coal com- 
panies themselves to stabilise their price structure, the Court denied 
the existence of a no man’s land and held that Congress had full 
authority under the commerce clause, and could take such measures, 
consistent with the flexible requirements of due process, as seemed 
best in its discretion. It could promote competition by the Anti- 
Trust law, or curb competitive “anarchy” by price-fixing; despite 
former doubts about the constitutionality of price (and wage) fixing 
under cases like the Minimum Wage case and Ribnik v. McBride? 
(the employment agency case, now also overruled*), one solution was 
as legitimate as another; and in view of the desperate plight of the 
coal industry, price-fixing here was clearly not wanting in due pro- 
cess of law.* 

Before this, the Court had unequivocally upheld both the un- 
employment compensation and old-age pension features of the Social 
Security Act of 1935.5 Also sustained were the state unemployment 
insurance laws passed to take advantage of the federal credit.® 
Holding it quite proper to compel an employer to contribute to an 
insurance pool for his workers, these decisions in effect overruled 
the Railroad Retirement case‘ in so far as it rested on a violation of 
due process of law. They also cast doubt on United States v. Butler’, 





*In Sunshine Anthracite Coal Co. v. Atkins, 310 U.S. 381 (1940). 

* See pp. 144-145 supra. 

*In Olsen v. Nebraska, 61 Sup. Ct. 862 (28 April 1941), the Court in- 
dicates that now all the limitations on price and wage fixing are discarded. 
See note 3, p. 165, supra. 

*See (1941) XXXIX Michigan Law Review 621. 

® Steward Machine Co. v. Davis, 301 U.S. 548 (1937) (unemployment) ; 
Delvering v. Davis, 301 U.S. 619 (1937) (old age). 

® Carmichael v. Southern Coal & Coke Co., 301 U.S. 495 (1937). See also 
Chamberlin v. Andrews, 271 N.Y. 1, 2 N.E. (2d) 22 (1936), sustaining the 
New York law, affirmed, 299 U.S. 515 (1936), by an equally-divided Supreme 
Court; see supra pp. 157-158. 

7See pp. 150-151 supra. 

* See note 2, p. 152 supra. 
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which had smashed the Agricultural Adjustment programme for 
transgressing the Tenth Amendment in making conditional grants to 
farmers who had agreed to acreage reduction. For the obvious design 
of the federal unemployment insurance tax was to compel or permit 
the states to adopt unemployment insurance laws of specified types. 
with administration of the laws subject to federal supervision 
through the power to make or withold grants. Although there were 
formal differences between the farm and the unemployment laws, 
these were not as important as the obvious shift in the temper of the 
Court majority.1 The opinion of Justice Cardozo for the Court 
in Steward Machine Co. v. Davis, one of the cases, is especially illu- 
minating. The depression, he wrote, had made unemployment a na- 
tional problem by sheer force of circumstance: in the face of over- 
whelming need, the federal government had spent vast sums on relief 
of the destitute—hitherto thought of as a “local” matter. Congress 
did not transgress the independence of the states in seeking by tax 
and credit arrangements to persuade them to share the unemploy- 
ment burden thus cast upon it. Indeed, states would be glad to do so 
under a national plan, while before this most had been afraid to act 
alone for fear that other states without such laws would lure their 
industries away.” 

One section of the opinion sheds an oblique but none the less im- 
portant light on the extent of the power to co-operate with the Inter- 
national Labour Organisation. Justice Cardozo did not purport to 
overrule cases like the Child Labor Tax case*, holding that there 
were limits the power to tax could not overstep—limits based on 
the nature of the federal system and the reserved powers of the 
states. It may be, for instance, that Congress could not condition a 
tax credit on an alteration of state marriage or divorce law—- 
matters not properly of national concern. But unemployment was 
obviously a matter of the “general welfare”, though not directly 
within the series of enumerated powers given to Congress by the 
Constitution ; in inducing state action with regard to unemployment, 





1 Compare the observation of Justice FrankFurtTER in Graves v. New York, 
306'U.S. (1938): “Important shifts in constitutional doctrine have been announ- 
ced and will continue to be announced at a result of the reconstruction in the 
membership of the Court.” These shifts were accomplished, however, before any 
new appointments. President ‘Roosevelt has now (July 1941) had the opportun- 
ity to make seven appointments. Only Justice Roberts and Justice Stone remain 
of the Court which sat from 1932 through the spring of 1937. See note'1, p. 192. 

2A number of states had old-age pension laws. For a detailed survey, see 
“Operation of Public Old Age Pension Systems in the United States, 1930”, 
(1931) XXXII Monthly Labor Review 1267. On state efforts at unemployment 
insurance, see (1933) XXIII American Labor Legislation Review 115-141. 


*See note 3, p. 142, supra, 
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Congress was not using the leverage of its taxing power to attain 
an alien object, taxation and relief being correlative and a problem 
for both the states and the nation acting under a co-operative plan. Si- 
milarly, we can conclude that Congress could implement an interna- 
tional labour Convention, even without regard to the enumerated 
powers, if the Convention concerned itself with problems of import- 
ance to the geographic whole of the United States. The Tenth Amend- 
ment might arguably bar the way only if the Convention related to 
matters outside the spacious realm of “general” welfare, a scarcely 
conceivable eventuality.1 The ambit of Missouri v. Holland? and of 
the cases which preceded it thus stands confirmed, though indirectly, 
in recent and impressive statement. 

Other cases also show that the Court has frankly recognised that 
taxes, like protective tariffs, do have social consequences, and are 
not to be invalidated because those consequences are intended.* In 
the light of its decisions, the controversial undistributed profits tax, 
designed to force corporations to pay dividends rather than hoard 
capital, was not even seriously attacked in the courts. The power 
of Congress likewise was held to extend to compelling a railroad in 
reorganisation to pay dismissal compensation to employees displaced 
by the reorganisation—for the sake of social objectives that, on 
the analogy of the Railroad Retirement case, would be irrelevant to 
either the commerce or bankruptcy powers of Congress.* Justice 
Stone, speaking for a unanimous Court, adverted to the long history 
of Congressional legislation in aid of railway employees. Safety 
laws, hour and wage laws, employers’ liability laws, the various 
statutes protecting collective bargaining—all had been sustained 
under the commerce clause: impressive evidence that the welfare and 
morale of employees were thought to bear a rational relation to the 
efficiency of the roads and were consequently relevant objectives for 
exertion of the power given by the commerce clause. The general 

*But see A. H. Ferrer, “The Tenth Amendment Retires”, (1941) XXVII 
Am. Bar Ass'n. Journal 223-227. 

*See pp. 154-155 supra. 

*See Sonsinsky v. United States, 300 U.S. 506 (1937) ($200 tax on dealers 
in firearms) ; Cincinnati Soap Co. v. United States, 301 U.S. 308 (1937) (proces- | 
sing tax aimed at limiting imports of Philippine cocoanut oil) ; cf. United States 
v. Constantine, 208 U.S. 287, note 3, p. 152. On earlier cases, see note in 
LXXXT Lawyers’ Ed. Sup. Ct. Reports 776 (1937). Generally, see Henry M. 
Hart, Jr., “Processing Taxes and Protective Tariffs”, (1936) XLIX Harvard 
Law Review 610; E. S. Corwin, The Commerce Power versus States Rights 
(1936), 175-188 (tariffs as a regulation of foreign commerce). 

*United States v. Lowden, 308 U.S. 225 (1939). See also Oklahoma v. Guy 
F, Atkinson Co., 61 Sup. Ct. 1050, 1061 (1941), note 5, p. 165: “It is sufficient 
for us that Congress has exercised its commerce power, though other purposes 
(e.g. power development or prevention of soil erosion) will also be served.” To 


the same effect, see United States v. Appalachian Electric Power Co., 61 Sup. 
Ct. 291 (1941), note 4, p. 173 infra. 
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problem of railroad retirement pensions had already been solved 
by compromise: in 1937 the railroads had agreed with the railroad 
unions not to contest the constitutionality of a new law which they 
jointly sponsored in Congress.‘ In return, they had secured an 
enactment somewhat more favourable to themselves than the earlier 
statutes they had succeeded in invalidating. Though more explicit 
than usual, this arrangement is representative for many constitution- 
al issues which theoretically exist but which by design or otherwise 
never are brought before the Court, or come so late that the weight 
of the status quo bears on the side of those seeking to support, rather 
than undo, the law which through its operation has gathered vested 
interests to its side. These vested interests, of course, include vested 
interests in ideas, especially ideas as to the proper function of gov- 
ernment in general or the federal government in particular. On the 
other hand, in smashing the NRA in 1935 the Court eliminated an 
institution which many had never accepted, which had worked 
definite hardship on some small employers, and which was already 
slated for reorganisation by Congress. 

Though the tax? and bankruptcy* (and postal*) powers have 
frequently been put forth by Congress for the attainment of some 
social or economic purpose, the commerce clause has remained the 





+A second statute, passed in 1935, after the Supreme Court’s decision, was 
attacked together with the Carriers Taxing Act of 1935, as constituting a single 
legislative scheme substantially the same as that created by the 1934 Act. Fol- 
lowing an adverse decision in Alton R. v. Railroad Retirement Board, 16 Fed. 
Supp. 955 (1935), the parties, assisted by representatives of the Treasury Depart- 
ment, sat down together to work out a new law, which became the Act of 1937. 
A perfunctory challenge of this act in a lower federal court seems to have been 
abandoned, and there is no doubt that the act will be upheld. I am indebted for 
this information to Mr. Lester P. Scheene, General Counsel of the Railroad 
Retirement Board. 

*See cases cited in note 3, p. 168 supra. 

*See Bankruptcy Act §77, (n) providing that railroads in reorganisation 
under the Act could not engage in certain unfair labour practices, such as 
blacklisting and requiring “yellow-dog” ‘contracts. Cf. the Lowden case, p. 168 
supra. United States v. Bekins, 304 U.S. 27 (1938), sustained a bankruptcy 
act for state subdivisions against the objections which had proved insuperable 
in Ashton v. Cameron County District, 298 U.S. 513 (1936), note 5, p. 152. 
Wright v. Union Central Life Insurance Co., 304 U.S. 502 (1938), upheld a 
new farm mortgage moratorium law; cf. Louisville Joint Stock Land Bank 
v. Radford, 295 U.S. 555 (1935) note 4, p. 152 supra. 

*See, e.g. Eletcric Bond & Share Co. v. Securities & Exchange Commis- 
sion, 303 U.S. 419 (1938) (Public Utility Holding Company Act’s exclusion 
from mails of securities, etc., of non-complying companies). 

See also the recent cases under the currency a of Congress, ¢.9., 
Guaranty Trust Co. v. Henwood, 307 U.S. 247 (1939); the spending power, 
Alabama Power Co. v. Ickes, 302 U.S. 464 (1938), Tennessee Electric Power 
Co. v. Tennessee Valley Authority, 306 U.S. 118 (1939); the immigration and 
naturalisation power, cf. Hines v. Davidowitz, 61 Sup. Ct. 399 (1941) (discus- 
sion of Alien Registration Act of 1940). 
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favourite tool for the increase of federal regulatory power.’ In penal- 
ising the interstate transportation of strikebreakers, Congress 
continued the steady trend towards expansion of federal criminal 
jurisdiction under the commerce clause, although really acting to 
protect its labour policy from disruption.? After the Butler case® 
had invalidated agricultural surplus control under the taxing and 
spending powers, Congress turned to the commerce clause in the 
hope of supporting federal regulation of agricultural marketing, 
production, and prices. In an important series of cases, the Court 
sustained the actions of Congress against a barrage of constitutional 
complaints. Currin v. Wallace*, the first case, involved the Tobacco 
Inspection Act of 1935 providing for regulation on behalf of farmers 
of grading and other procedures at tobacco auctions. At the auction 
market which became the subject of litigation in Currin v. Wallace, 
tobacco passed largely into interstate and foreign trade. But, as to 
each leaf, its destination was unknown until after the federal grad- 
ing and inspection (which preceded the auction) was complete, and 
even after the bidding the farmer had the privilege of refusing the 
hid and taking his tobacco home again. Hence it was contended 
that federal regulation was permissible only as to that tobacco which 
was surely destined to move beyond the confines of the state. The 
Court upheld the application of the statute to the entire auction. It 
used the administrative convenience argument that has already been 
discussed in connection with the Darby Lumber case®, noting the 
inseparability of local and interstate transactions and the necessity, 
for control of the latter, that Congress should have control of both. 
Here, incidentally, as in the Carolene Products case® and many 
others, the commerce power is held to extend to protection against 
fraud and misbranding, where the goods moving in commerce are 
not themselves intrinsically bad. 

In the Government’s not unimportant strategy of constitutional 
litigation, the auction case came to the Court several months earlier 
than Mulford v. Smith’, raising the profounder issue of quota control 





*Cf. T. R. Powe.i, “The Scope of the Commerce Power”, in Harnes and 
Dimock, ed., Esays on the Law and Practice of Governmental Administration 
(1935), 197, 224, indicating that the commerce power, though by no means 
the only device available to Congress, is perhaps the most flexible. 

*See note 1, p. 145 supra. 

* See note 2, p. 152 supra. 

* 306 U.S. 1 (1939). 

* See pp. 163-166 supra. 

“See note 4, p. 162, and cases cited in the Carolene Products case, 
especially Seven Cases v. United States, 239 U.S. 510 (1916) (federal Pure 
Food and Drugs Act). 

7307 U.S. 38 (1939). 
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of tobacco (and other agricultural) production under the commerce 
clause. As this was much the same plan that the Court had invalid- 
ated in the Butler case—if anything, a more serious coercion—by 
the sequence of Hammer v. Dagenhart and the Child Labor Tax 
case!, the commerce clause attempt should not succeed where another 
attack had failed?, and the dissenting Justices Butler and McReynolds 
thought the Butler case obviously controlling. But Justice Roberts, 
author of the Butler case opinion, found in the tobacco inspection 
case authority for sustaining a practical prohibition on the market- 
ing of tobacco grown in excess of quota.* This new system of 
production control caught the tobacco at the warehouse before it 
started its (usually) interstate or foreign journey. Although the 
Act was defended as providing for orderly marketing in interstate 
and foreign commerce, and also on the basis of purchasing power 
theory—raising the prices at which farmers sell so that they may 
buy more industrial goods—the opinion indicates, even more clearly 
than the Carolene Products case’, that Congress’ motives in prohibit- 
ing (or, here, restricting) commerce will not be examined by the 
Court. Whereas in the case of tobacco and other major crops price- 
raising was sought indirectly through production control, the Agri- 
cultural Marketing Act of 1937 authorised the direct fixing of prices 
paid to farmers for their milk—in cases where interstate commerce 
was involved or affected. United States v. Rock Royal Cooperative® 
upheld the Act as applied to minimum prices fixed for farmers 
selling milk for consumption in New York City. Seventy per cent. 
of these farmers live in upper New York State; the balance of the 
City’s milk comes from neighbouring states. But the Court held 
that, in view of the inextricable relation between local milk and 
interstate milk—a relation New York had already encountered 
when it attempted price-fixing on its own®’—Congress’ power ex- 
tended to them both. The local sales by farmers to their nearby 
pasteurising plants are no less tied in with interstate commerce 





*See notes 3 and 5, p. 142 supra. 

*Cf., however, the sequence of Hill v. Wallace, note 4, p. 142, and Chicago 
Board of Trade v. Olsen, note 5, p. 142 supra. 

* By means of a 50 per cent. penalty tax on the warehouseman who should 
sell such tobacco. A tax can be used as a sanction in aid of the commerce power 
—see similarly Sunshine, Anthracite Coal Co. v. Adkins, 310 U.S. 381 (1940)— 
when a tax standing by itself would be invalid. See Walter F. Dopp, 1940 
Supplement to Cases on Constitutional Law, 62. 

*See note 4, p. 162 supra. 

° 307 U.S. 533 (1939). 

*See Baldwin v. Seelig, 294 U.S. 511 (1935), holding that New York could 
not keep out milk bought in other states at prices below those set in New 
York. Milk price fixing by a state had been sustained against due process 
objections in Nebbia v. New York, 291 U.S. 502 (1934), see note 2, p. 147. 
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than local labour disputes in manufacturing industry under-~ the 
National Labor Relations Act. And so these agricultural cases not 
only generalise Congress’ commerce power beyond specific application 
to railroads, coal prices, and labour matters,: but give adequate as- 
surance that agricultural labour is not outside the reach of Congress- 
ional control. Although the worst abuses of child labour, of long 
hours and low wages, occur on farms, the disproportionate political 
power of farm-owners and the difficulties of enforcement have 
prevented direct attempts at regulation. Some years ago, however, 
Agricultural Secretary Wallace exacted a promise from the beet 
growers to restrict child labour in return for an enlarged beet sugar 
quota. This is one example among many of how the Federal Gov- 
ernment operates despite constitutional or even legislative obstruct- 
tions, and another warning that this article’s account of judicial 
alteration and exegesis of the Constitution does not purport to render 
a full picture of the actual working balance between the states and 
the nation. 


THE EXTENT OF FEDERAL JURISDICTION OVER LABOUR MATTERS 
TO-DAY 


In the light of these decisions, how may we summarise the ex- 


tent of federal jurisdiction over labour? It is clear and it is encour- 
aging that international labour Conventions directed at putting a 
floor under international competition at labour’s expense could be 
implemented by the United States Congress without reliance on 
Missouri v. Holland’ and the special dispensations of the treaty- 
making power.? For this is an a fortiori case to Darby Lumber 
Company.® There, state impotence to control wages and hours in 
the face of interstate competition was held to justify Congressional 
action under the commerce clause. But that clause extends to com- 
merce with foreign nations as well as commerce among the several 
states—and in the international sphere the states are even more 
clearly helpless. The Court has always been readier to uphold the 
federal government in foreign than in domestic affairs—for reasons 
not only of history and constitutional logic, but because of the 
general bias of conservatives, domestically hostile to popular power, 
in favour of nationalism and imperialism.* Hence it is difficult to 
conceive of a problem which would be a subject of international 
*See p. 155 supra. 


*But see Harold W. Stoxe, “The Constitution and the International Labor 
Conventions”, (1932) XXX Michigan Law Review 531, 542-544. 

* See pp. 163-166 supra. 

*See RiesMANn, “Legislative Restrictions on Foreign Enlistment and Trav- 
el”, (1940) XL Columbia Law Review 793, 834 n. 259; note 3, p. 180 infra. 








THE AMERICAN CONSTITUTION AND THE I.L.O. 173 


competition and regulation which would not ipso facto be within the 
logical ambit of the recent decisions concerning the scope of the com- 
merce clause: if American labour conditions have international effect, 
that means that they affect foreign commerce—and in most con- 
ceivable instances interstate commerce as well To be sure— 
though the question is probably academic—some labour matters 
remain in local hands. Cleaners and dyers, restaurants and hotels, 
domestic employment, and other service trades and professions— 
even though they are “commerce”—have a minimum of interstate 
and foreign repercussions. Even here, of course, lawyers can make 
an argument. They can say that low wages in these fields (which 
employ enormous numbers of people in the advanced industrial 
countries) reduce purchasing power so that fewer goods move in 
interstate and foreign commerce. As we have seen, this argument 
was made in the agricultural production cases, premised on the dis- 
parity between low prices for farm products under laissez-faire and 
under industrial tariffs and monopoly high prices for the things farm- 
ers bought.? No depression is wholly “local” and substandard con- 
ditions anywhere reduce the general level of prosperity—a nation- 
wide concern. If people are out of work. the federal govern- 
ment can step in with relief measures, as the Social Se- 
curity Act cases confirmed after the fact. Economic insight, 
which has pushed the concept of interstate and foreign commerce 
beyond the conventional realities of transportation to the competi- 
tive relationships of manufacturing and farm production, could 
easily take this next step to a nexus which is immediately financial 
but mediately related to the flow of goods and the prevention of 
economic insecurity. In dealing with these problems, national in 
scope, Congress could use any handle given it by the Constitution 
—tax, commerce clause‘, postal power, admiralty jurisdiction, etc.® 
The legislative power is limited only by the possibility that 
government lawyers will fail to discover, in the series 
of enumerated powers, sanctions which can be brought to 
bear on the conduct it is desired to affect. Even such 





2So much vitality probably remains in the Schechter case, see pp. 147-149, 
162 supra. 

*See pp. 171-172 supra. 

*See pp. 166-168 supra. 

“Cf. United States v. Appalachian Electric Power Co., 61 Sup Ct. (1941), 
holding that under the commerce power Congress has power to control streams 
not only in the interests of navigation, but also for the objectives of protection 
against floods, watershed improvement, and public water power improvement. 

*For a general survey, indicating the wealth of government power now 


constitutionally available, see Henry RorrscHarrer, “The Constitution and a 
‘Planned Economy’”, (1940) XXXVIIIi Michigan Law Review 1133. 
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gaps the treaty power could cover, both on principle and precedent 
and in view of the evident desire of the Court to give Congress 
elbow-room to move in the society of nations. 

But one must beware of pushing a sequence of decisions to 
their narrowly logical conclusion. Several times the Court has 
shown that it refuses to be pushed. In the first Child Labor case, 
Hammer v. Dagenhart', the Court was faced with its decisions which 
permitted Congress to exclude various articles from commerce, and 
with its dicta going back to Marshall’s day that the commerce power 
was complete and knew no limitation.2 The Court majority feared 
that if the statute were upheld, Congress, rather than the Court, 
would define the permissible extent of federal regulation of inter- 
state commerce; invocation of the boundless threat of the Tenth 
Amendment meant that the Court retained a weapon of control. 
For it could always conclude that a regulation of commerce, other- 
wise innocuous, invaded the reserved powers of the states. In 1934, 
Professor Corwin of Princeton, an outstanding authority, published 
his Twilight of the Supreme Court. He showed how the spending 
power gave Congress full authority to run the country without 
judicial check. No case had held an expenditure invalid; it had even 
been held that a state or private citizen had no litigious standing to 
question an appropriation or conditional credit in the courts.? On 
this seemingly solid foundation the Agricultural Adjustment pro- 
gramme had been rested. The Court, however, denied it was in 
twilight in finding—again in the Tenth Amendment—a method 
of invalidation which retained its supervision. In the same way, 
in the NRA‘ and Carter Coal cases®, the Court resurrected language 
concerning delegation of power, a concept which until that time 
had never been used to hold a statute bad. 

*See note 3, p. 142 supra. 

* Beginning with Gibbons v. Ogden, 9 Wheat 1 (1824), pp. 133-134 supra. 
Cf. generally on this point, Felix Franxrurter, Mr. Justice Holmes and the 
Supreme Court (1938), 67-84, 87-88. 

*See notes 1 and 2, p. 152 supra. 

*Panama Refining Co. v. Ryan, 293 U.S. .388 (1935); Schechter Bros. 
Poultry Corp v. United States, 295 U.S. 495 (1935), see p. 147 supra. 

® See pp. 149-150 supra. See also the warning of Attorney-Genera! Robert H. 
Jackson, in The Struggle for Judicial Supremacy (1941), vi-viii, that, despite 
the Court’s present liberal trend, it has been subjected to no new limitation, 
and that a permanent change of attitude is unlikely, in view of institutional 
pressures towards conservatism on the Court. In this sense, he notes, the defeat 
of Roosevelt’s Court Reform plan (pp. 157-158 supra) was a defeat for popular 
government despite the refreshing change in the Court’s views and personnel. 
Although, as Mr. Dooley pointed out long ago, the Court follows the election 
returns, it is also true that the Court has vanquished the efforts of a suc- 
cession of liberal Presidents—Jefferson, Jackson, Lincoln (and the radical 
anti-slavery forces after Lincoln’s death), and Theodore Roosevelt—to shear 


the Court of its extraordinary powers or subdue it completely to the executive 
will. (Note continued p. 175.) 
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TuHeE SEPARATION OF POWERS AND DvE Process or LAw 


The doctrine of the separation of powers, of which the inhibition 
against delegation of power is an offshoot, deserves a separate word. 
This doctrine declares that the federal government is divided into 
three departments, executive, legislative, and judicial, none of which 
may trespass upon the constitutionally given functions of the others.! 
Thus, as a general rule, the judiciary may not be called upon for 
administrative (executive) duties, Congress may not perform judi- 
cial functions, and—most important for our purposes—Congress 
may not delegate its constitutional duty of legislation to the execu- 
tive department. 

These doctrines are nowhere explicit in the Constitution, but by 
this time it should occasion no surprise that the Court has read 
material into the document by implication.2 The Interstate Com- 
merce Act of 1887, the pioneer of so much novelty, was alleged to 
violate the canon against delegation, since Congress gave control 
over railway rates to a Commission, instead of setting rates itself 
as in fact some state legislatures had been doing. But the Courts said 
the Commission merely “filled in the details” of legislation under 
the clear guideposts of Congressional standards, covering by a fic- 
tion the truth that Congress had given the Commission the essence 
of legislative power.’ By a gradual process, accelerated during the 
first World War, the bulk of actual legislative activity became 
transferred to the American conglomeration of administrative 
agencies, who not only “filled in details” but actually drafted legis- 





Moreover, it is probably true that the state courts and most of the lower 
federal courts remain far more conservative than to-day’s Supreme Court of 
the United States (cf. p. 139 and notes 3 and 4, p. 153 supra). Thus the 
opportunity fur at least temporary judicial obstruction of a legislative pro- 
gramme in the lower courts must always be taken into account, even though 
eventual reversal in the highest court is fairly assured—if it will take the 
case at all (cf. pp. 131-132 supra). 

It would be naive to suppose that the reactionary forces in the United States 
will not attempt to find political substitutes for the powerful assistance ren- 
dered them in the last fifty years by the Supreme Court. Though the Court 
has ceased both its direct invalidation of social legislation and its indirect 
intimidation of legislative inventiveness and control, these forces which the 
Court well served and sanctified have not co-operated. Indeed the Supreme 
Court is now their target. See, ¢e.g., Frank J. Hocan. “Objectives of the Ameri- 
can Bar Association for the Year 1938-1939", (1938) XIV Indiana Law 
Review I. 

1For an excellent survey, see FRANKFURTER and Davison, Cascs on Ad- 
ministrative Law (first edition 1932), 19-458. 

*For history, see Malcolm P. SHarp, “The Classical American Doctrine 
of the Separation of Powers”, (1935) II University of Chicago Law Review 385; 
ahd generally C. J. Frrepricu, “Separation of Powers”, (1934) XIII Encye. 
Social Sciences 663-667. 

*See John B. Cueapre, “The Delegation of Legislative Functions”, (1918) 
XXVII Yale Law Journal 892, 907. 
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lation and pushed it through Congress.1 Thus the world-wide pheno- 
menon, which Mr. C. T. Carr in England refers to as “delegated 
legislation”?, gained momentum also in spite of occasional warnings 
to be found in the books of constitutional law. The Court began to 
give effect to these warnings, in Panama Refining Company v. Ryan‘. 
at the very time when economic emergency, combined with intensified 
administrative complexity, called for an increase in executive dis- 
cretion. The decision invalidated an NRA code for the regulation 
of oil production because Congress had delegated power to the ex- 
ecutive without adequate standards set up by legislation. In the 
famous Schechter case®, the position was restated—the NRA was 
“delegation run riot”, said Justice Cardozo—and in the Carter Coal 
case®, as one of the bases of decision, a delegation of power to non- 
official groups was summarily outlawed.* Then, as in the field of 
Congressional powers under the commerce clause, the judicial tide 
turned, assisted by more careful legislative draftsmanship on the 
part of Congress. Since this series of cases in 1935 and 1936, no 
Congressional act has been invalidated for improper or excessive 
delegation. The recent agricultural production cases sustained dele- 
gations of substantial power over prices to the Secretary of Agri- 
culture, guided only by vague, and even inconsistent, Congressional 
commands.® They indicate the Court’s awareness of the need for 
flexible and creative executive action if legislative policy for a com- 





* See, ¢.g., E. E. Witte, “The Preparation of Proposed Legislative Measures 
by Administrative Departments”, in The President’s Committee on _Administra- 
tive Management, Report with Special Studies (1937), 357-364. See also Walter 
F. Dopp, “Administrative Agencies as Legislators and Judges”, (1939) XXV 
American Bar Association Journal 923. 

* See Delegated Legislation (1921). Influential recent English discussion will 
be found in Report of the Committee on Ministers’ Powers, cmd. 4060 (1932), 
73-74, 81, and discussion by JENNiNGs, (1932) X Journal of Public Administration, 
342, 346, and Rosson, (1932) III Political Science Ouarterly 346. For a survey 
of the problem in England and the Dominions, see FINKLEMAN, “Separation of 
Powers; A Study in Administrative Law”, (1936) I Univ. of Toronto Law 
Journal 313; and citations at 330, n. 29; Mr. Justice Evatt, “The Judiciary and 
Administrative Law in Australia”, (1937) XV Canadian Law Review 247, 252- 
255. For France, see 2 Carré de MAtserc, Théorie Générale de l’Etat (1923), 
109-114, and discussion in William Esenstetrn, “The Rule of Law: A Revalua- 
tion”, (1938) Wisconsin Law Review 287, 290-295. 

*Cf. Washington ex rel. Seattle Title Trust Co. v. Roberge, 278 .U.S. 116 
(1928) ; United States v. Grimaud, 220 U.S. 506 (1911), and discussion in Ernst 
Freunp, Administrative Powers over Persons and Property (1928), 213. 

*293 U.S. 388 (1935). 

*See pp. 147-149 supra. 

*See pp. 149-150 supra. 

*For a thoughtful discussion of this problem, see Louis L. Jarre, “Law- 
Making by Private Groups”, (1938) LI Harvard Law Review 201. 

*See l’nited States v. Rock-Royal Co-operative, 307 U.S. 533 (1939), pp. 
170-172 supra; H. P. Hood & Sons v. United States, 307 U.S. 588 (1939. 
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plex situation is not to bog down in administrative confusion.’ More- 
over, these statutes condition the Secretary’s action, in certain situa- 
tions, on approval by the growers and producers of the commodity to 
be regulated—in effect, a delegation of authority to “private” groups. 
The Court sustained these referenda”, although they recalled the 
delegation of a less restricted power to coal miner and operator 
committees, a scheme which was outlawed in the Carter Coal case.* 
Again, in sustaining the procedure for fixing minimum wages under 
the Fair Labor Standards Act, the Court upheld a grant of wide ad- 
ministrative discretion, coupled with a system of “industry commit- 
tees” which proposed wage schedules and classifications.* 

These tacit reversals simplify the task of Congress in implement- 
ing international labour Conventions by delegation to federal ad- 
ministrative agencies. Combined with the Court’s exceptional defer- 
ence to Congress in the sphere of foreign relations, shortly to be 
noticed in more detail, this widened scope for delegation gives 
assurance of judicial support for arrangements whereby American 
conditions might be conformed, by administrative action, to inter- 
national standards agreed upon through the International Labour 
Organisation, without the necessity for recurrent legislative author- 
isation. In this manner imaginative use could be made of novel 
administrative devices both in the sphere of national and in that of 
international government.5 The novelty of such device no longer 





See also the discussion of the subject by Justice Douglas in Sunshine 
Anthracite Coal Co. v. Adkins, 310 U.S. 381 (1940), p. 166 supra: 

“Delegation by Congress has long been recognised as necessary in order 
that the exertion of legislative power does not become a futility. Currin v. 
Wallace, 306 U.S. 1, 15. But the effectiveness of both the legislative and ad- 
ministrative processes would become endangered if Congress were under the 
constitutional compulsion of filling in the details beyond the liberal prescription 
here. Then the burdens of minutiae would be apt to clog the administration 
of the law and deprive the agency of that flexibility and dispatch which are 
its salient virtues. For these reasons we hold that the standards with which 
a has supplied the (National Bituminous Coal) Commission are plainly 
valid.” 

These remarks, basing an issue of constitutionality at least in part on 
practical necessities rather than history or doctrine, are typical for the renov- 
ated Court. 

*See Currin v. Wallace, 306 U.S. 1 (1939); United States v. Rock-Royal 
Co-operative, 307 U.S. 533 (1939). 
*Cf. also the Sunshine Anthracite case, note 1, p. 177 supra. 


“See Opp Cotton Mills, Inc. v. Administrator of the Wage & Hour Divi- 
sion, 61 Supt. Ct. 524 (1941). See the extensive treatment in Elroy D. Gotprne, 
“The Industry Committee Provisions of the Fair Labor Standards Act”, (1941) 
L Vale Law Journal 1141. 

*Cf. John B. Anprews, “International Administration of Labor Treaties”, 
(1938) XXVIII American Labor Legislation Review 34, 35 

Regarding interstate compacts, see “The Administration of Minimum Wage 
Laws in the United States”, by Ethel M. Jonnson, International Labour Re- 
view, Vol. XX XIX, No. 2, Feb. 1939, pp. 149-183. 
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means that it must wait to be applied until belatedly the Supreme 
Court becomes accustomed to it. 

A further implication of the recent decisions on the delegation 
of power supports the use of the states as administrative agencies 
for carrying out programmes agreed through the International Lab- 
our Organisation—much as the various national states of a league 
or confederation administer international policy within their borders. 
This administrative device, were its constitutionality to be upheld, 
would measurably avoid both state obstructions to any action of 
Congress, and state legislative obstacles to congressional policy, once 
adopted. For the states are less likely to oppose federal legislation 
which allows them an administrative role, and which assures them 
that enforcement will be in the hands of their own officials, aware of 
local needs and peculiarities.1 Under such circumstances, state co- 
operation can be enlisted and obstruction minimised.2 There are 
other co-operative devices, particularly the grant-in-aid, which have 
been extensively used, all of them combining a degree of federal 
supervision and standardisation with the evocation of local initiative 
and responsibility. Of course, leaving enforcement in local hands 
permits a variable amount of nullification of the national will, 
through local incompetence and corruption as well as lack of sym- 
pathy with the law being enforced. That political danger must be 
balanced against the political gains of minimising the ever present 
state power to obstruct, operating through different channels.* The 
constitutional hazard of this course lies in the argument that the 
division of power set up by the Constitution is immutable, that 
neither Congress nor the states can by consent enlarge the compe- 
tence of the other®; that such changes can be worked only by the 





*On the states as administrative agencies generally, see Arthur N. Ho r- 
comBE, “The States as Agents of the Nation”, (1921) I Southwestern Political 
Science Quarterly 307. 

*Cf. Anne S. Davis, “Wage and Hour Law Administration, a State View”, 
(1941) XXXI Am. Labor Leg. Review 22. 

State imitation or adoption of federal law for local matters is another method 
of co-operation. Cf., for one example with international implications, Frederick 
P. Lee, “State Adoption and Enforcement of Federal Air Navigation Law”, 
(1930) XVI Am. Bar Association Journal 715. See generally, on the constitu- 
tional problems involved, James R. Wirurow, Jr., ‘The Adoption by States of 
-— and Future Federal Legislation”, (1935) XX Cornell Law Quarterly 

® See e.g., Jane Perry Ciark, The Rise of a New Federalism (1938), and 
my review in (1938) LII Harvard Law Review 175; John B. Anprews, “A 
Southern State Pioneers in Federal Cooperation”, (1940) XXX Am. Labor 
Leg. Review 125. 

*See pp. 187-189 infra. 

°See e.g., Ashton v. Cameron County District, 298 U.S. 513 (1936), note 
4, p. 152 supra, and compare United States v. Bekins, 304 U.S. 27 (1938), note 
3, p. 169 supra. 
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amending power, the inadequacy of which has already been dis- 
cussed.! Yet there are analogies to sustain such delegations. In Clark 
Distilling Company v. Western Maryland Railway, Chief Justice 
White suggested that when states forbade the entry of intoxicating 
liquor from other states, as permitted by federal statute, they were 
really carrying out the power of Congress under the commerce 
clause, rather than exercising their own independent power over 
interstate commerce.® 

If the states cannot directly be marshalled into federal service, 
other co-operative possibilities remain. The delegation of regulatory 
power differs only in degree from the amiable coercion of the grant- 
in-aid.* Again, as was done during the short life of the Child Labor 
law of 1916, an existing corps of state officials may be inducted 
individually into federal service, for the purpose of administering 
this particular law, remaining state officials for other purposes.* A 
variant of this scheme is successfully used in administration of the 
national farm policy, occasioning a minimum of local antagonism 
and a maximum of local understanding.® It is obvious that these 
American experiments in administrative federalism, with their coun- 
terparts in Canada, Australia, Switzerland, and other federal sys- 
tems, are of the greatest relevance as possible patterns for interna- 
tional co-operation.* But their immediate importance is in the pro- 
mise they give that the American federal system will offer few 
political obstacles to international labour Conventions which cannot 
be met by resourceful and experienced statecraft. 

It may confidently be expected that the present Court will be 
receptive to any administrative arrangements of this character, what- 
ever a doctrinaire constitutionalism might bring to bear against such 

.* See pp. 156-157 supra. 

7242 U.S. 311 (1916). See “Experiments in Various Forms of Control of 
the Liquor Traffic”, (1938) XXIII Jowa Law Review 635, 639-650. 

*See.Noel T. Dow tne, “Interstate Commerce and State Power”, (1940) 
XXVII Virginia Law Review 1; Frank R. Strone, “Cooperative Federalism”, 
(1938) XXIII Jowa Law Review 459-469. 

*Cf. Strone, note 3 supra, at 512; C. J. Friepricn, “Responsible Govern- 
ment Service under the American Constitution”, in Problems of the American 
Public Service (1935), 3, 63-65. 

See Jane Perry Crark, The Rise of a New Federalism (1938); Koente, 


“Federal and State Cooperation under the Constitution”, (1938) XXXVI 
Michigan Law Review 752, 772-784, also at 753-756, 784-785. 

°On the county agents, who are both state and federal farm officials, see 
Brooks, The County Agent (1940). On co-operation in railroad regulation, 
see George G. Reynotps, The Distribution of the Power to Regulate Interstate 
Carriers between the Nation and the States (1928), 378-410. 

* The literature here is extensive. See, ¢.g., W. P. M. Kennepy, Some 
Aspects of the Theories and Workings of Constitutional Law (2 ed., 1932) ; the 
essays on “Repercussions of the Constitution outside the United States” in 
Convers Reap, ed., The Constitution Reconsidered (1938) ; Frrenpricu and Core, 
Responsible Bureaucracy, A Study of the Swiss Civil Service (1932). 
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interwoven dualities. For the Court is anxious to retain a vital role 
for the states, in the face of its recognition of the need for strong 
centralised power.! The combination of deference to state author- 
ity wherever possible with a realistic comprehension of administra- 
tive necessities, as illustrated not only by the recent cases on dele- 
gation of power but by others dealing with the scope of judicial 
review of administrative action’, are hopeful auguries of the Court’s 
attitude towards devices for giving the states a vital role in the 
administration of international agreements. 

Assurance of judicial sympathy for unusual delegations of power 
in connection with international labour Conventions finds a more 
explicit reference in the case of United States v. Curtiss-Wright 
Export Corporation.* Congress authorised the President to embargo 





*The Court has recently attempted to sustain state action in almost alf 
situations where that action did not come in conflict with the dominant author- 
ity of Congress. Some examples. State judicial power: Erie Railroad v. 
Tompkins, 304 U.S. 64 (1938) (state law controlling on non-federal issues in 
the federal courts); Railroad Commission of Texas v. Pullman Co., 61 Sup. 
Ct. 643 (1941), ably discussed in (1941) LIV Harvard Law Review 1379 
(Supreme Court will compel parties to appeal to state courts first when issues 
of state as well as federal law involved). State regulatory power: James 
Stewart & Co. v. Sadrakula, 309 U.S. (1940) (state labour law applicable to 
construction job on federal post-office site); Palmer v. Massachusetts, 308 U.S. 
79 (1939) (federal bankruptcy court cannot order abandonment of part of in- 
terstate railway’s line before appropriate action by state administrative auth- 
ority). See also Maurer v. Hamilton, 309 U.S. 598 (1940), and discussion in 
Moore and Saxs, “The Supreme }Court: 1939 Term—I. Public Law”. (1941) 
XXVII Virginia Law Review 253, 310-313. State taxing power: Graves v. 
New York, 306 U.S. 466 (1939) (employee of federal mortgage corporation 
subject to state income tax on his salary). See also pp. 187-189 infra. 

*See, e.g. Federal Communications Commission v. Pottsville Broadcasting 
Co., 309 U.S. 134 (1940); Railroad Commission of Texas v. Rowan & Nichols 
Oil Co., 310 U.S. 572 (1940); and discussion in Moore and Saks, “The Su- 
preme Court: 1939 Term—L Public Law”, (1941) XXVII V irginia Law 
Review 253, 321-325; National Labor Relations Board v. Newport News 
Shipbuilding & Dry Dock Co., 308 U.S. 241 (1939); Rochester Telephone 

. Vv. United States, 307 U.S. 125 (1939); United States v. Morgan, 61 Sup. 
Ct. 999 (1941) (with which compare Morgan cases in note 7, p. 142 supra). 

*299 U.S. 304 (1936). See also Justice Sutherland for the Court in United 
States v. Belmont, 300 U.S. 641 (1937). (United States recognition of Soviet 
Russia and assignment of Soviet claims to fhe United States by diplomatic 
action takes precedence over conflicting state policies against Soviet confisca- 
tion). See Stefan Rresenrretp, “The Power of Congress and the President in 
International Relations: Three Supreme Court Decisions”, (1937) XXV 
California Law Review 643. 

An earlier case of delegation of power should also be noticed in this con- 
nection. J, W. Hampton, Jr., & Co. v. United States, 276 U.S. 394 (1928), note 
4. p. 191, sustained the delegation of power to the President under the flexible 
tariff act of 1922. The foreign affairs aspect of the tariff helped to lead the 
Court to view the delegation sympathetically. In the Gold Clause cases, note 
1, p. 184, the favourable result for the Government in fact, at a time when other 
decisions were going against it, may be related to the need for federal monetary 
control as a weapon in international bargairiing. See Harry Willmer Jones, 
“The President, Congress, and Foreign Relations”, (1941) XXIX California 
Law Review 565, 514-575, arguing on the basis of the Curtiss-Wright case that 
the unprecedented delegation of power to the President in the Lend-Lease Act 
would probably escape successful challenge. 
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war materials to the contestants in the Chaco War if he thought 
such action might “contribute to the re-establishment of peace”. The 
law was challenged as an invalid delegation of power and was sus- 
tained in an opinion by conservative Justice Sutherland. The fed- 
eral power in foreign affairs, he stated, was not bound by the same 
limitations that applied in the domestic sphere. As to internal 
affairs, the states delegated certain powers to Congress, and kept to 
themselves all powers not expressly conveyed; but the states never 
possessed any power in international affairs: the federal govern- 
ment in this respect was the lineal descendant of the British Crown. 
Consequently, the President in the field of foreign policy derived 
his powers from the national sovereignty and international law 
rather than state consent, and commensurate with this origin goes 
a freedom from constitutional limitations except those explicitly 
controlling. As stated in an earlier case holding that Congress could 
impose a customs duty on articles imported by a state, “In inter- 
national relations and with respect to foreign intercourse and trade 
the people of the United States act through a single government 
with unified and adequate national power”.? 

There is a further backstop where any question of delegation is 
concerned. Unlike a defect of governmental power or federal 
jurisdiction, the vice of improper delegation is always curable by 
Congress. For the future, it can always set more explicit standards 
or “fill in the details” itself, and it can relocate any delegated power 
in hands which raise no problem of law-making by private or non- 
national groups. For the past, the decisions indicate that Congress 
can retroactively validate, by adoption as its own law, any adminis- 
trative action taken under the original statute.* The legislative 





It it not important for our purposes whether this is correct as history, 
since our concern is with the present jurisprudence of the Court. That it is 
not, see Julius Gorset, Jr., “Constitutional History and Constitutional Law”, 
(1938) XXXVIII Columbia Law Review 555, 571-573; also Walter F. Donn, 
Cases and Other Authoritics on Constitutional Law (second edition, 1937), 429, 
n. 4, and other citations in (1937) L Harvard Law Review 691, 692. 

* University of Illinois v. United States, 289 U.S. 48 (1933). Cf., as to 
the domestic sphere, the narrow view taken in Kansas v. Colorado, 206 U.S. 
46 (1907). 

* On ratification, see Note, (1938) LI Harvard Law Review 1069, 1073-1074; 
cf. Brooks v. Dewar, 61 Sup. Ct. 979, 982 (1941). A striking, though not 
directly authoritative, example is People v. Title & Mortgage Guarantee Co., 
264 N.Y. 69, 190 N.E. 153 (1934). An Act of 1933 was held invalid by the lower 
courts for improper delegation of legislative power. While the case was pending 
in the highest state court, the legislature passed an act ratifying all that had 
been done under the original Act of 1933. The courts said this amendment re- 
moved the possibility of attack on the ground of delegation. 

To overcome political antipathies in Congress to delegation, particularly 
to an international agency, it is possible to give Congress power to veto regul- 
ations or decisions within a given time after they are laid before it. This device, 
much utilised in England, was recently employed as a check on the delegation 
to the President under the power to reorganise executive agencies under the 
Reorganisation Act of 1938. 
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draftsman who has incorrectly anticipated the Supreme Court's 
views, therefore, has another chance to make corrections. 

It remains a question whether the federal power in foreign 
affairs is limited by the due process clause. The foregoing cases and 
others like them indicate that such checks as there may be would 
be applied with greater hesitancy than has been customary where 
only domestic matters were involved. In any event, as we have seen, 
the present Court has refused to put constitutional obstacles in the 
way of legislation in the social and economic sphere.t Except where 
curbs are put on the traditional civil liberties of free speech, assembly, 
and press”, it has supported state legislation quite as consistently 
as it has Congressional legislation—indeed to such a degree as to 
present a serious possibility of state legislative interference with 
international agreements. The Court’s policy has avowedly been 
one of non-intervention in the economic struggle, one of reversing 
the previous judicial support of the economic theories of laissez- 
faire. Its technique, when regulatory legislation is attacked as 
violating due process of law‘, or the obligation of a contract®, or 





*See pp. 165-167 supra; Osborn v. Oslin, 309 U.S. 297 (1940); Patterson 
v. Stanolind Oil & Gas Co., 305 U.S. 376 (1939). For an excellent brief review 
of the recent changes in the Court’s doctrines see Kenneth Culp Davis, “Revo- 
lution in the Supreme Court”, (1940) CLXIV Atlantic Monthly 85-95. 

*In this area, the presumption of validity now accorded to legislation (see 
note 2, p. 183) seems to be inapplicable, and special reasons have to be 
shown to justify any infringement of civil liberties. Such reasons were deemed 
to be shown in Minersville School District v. Gobitis, 310 U.S. 586 (1940), 
upholding a school rule requiring a daily flag salute as against a contention by 
Jehovah’s Witnesses that the rule conflicted with the constitutionally guaranteed 
freedom of religion. In all other recent cases, however, state statutes or 
ordinances attempting to limit freedom of speech or press or assembly have 
been outlawed. These rights have been broadly construed. See Thornhill v. 
Alabama, 310 U.S. 88 (1940), holding that the right to picket in a labour dis-~ 
pute was comprised within the civil liberties guaranteed by the due process 
clause of the Fourteenth Amendment. Carlson v. California, 310 U.S. 106 
(1940), is similar. See also Cantwell v. Connecticut, 310 U.S. 296 (1940); 
United States v. Carolene Products Co., 304 U.S. 144, 152 n. 4 (1938). 

*See pp. 188-192 infra. 

*See, e.g., Olsen v. Nebraska, 61 Sup. Ct. 862 (1941), note 4, p. 144; 
Sunshine Anthracite Coal Co. v. Adkins, 310 U.S. 381 (1940), pp. 165-167 
supra; United States v. Carolene Products Co., 304 U.S.‘144 (1938), pp. 162-163 
supra. Occasional opinions prior to 1937 also exhibit this technique. See 
O’Gorman & Young v. Hartford Fire Insurance Co., 282 U.S. 251 (1931); 
Pacific States Box & Basket Co. v. White, 296 U.S. 176 (1935)—both are 
opinions by Justice Brandeis. 

° See, ¢.g., Veix v. Sixth Ward B. & L. Ass’n., 310 U.S. 32 (1940); Gelfert 
v. National City Bank of New York, 61 Sup. Ct. 898 (1941). The so-called 
“contract clause”, forbidding impairment of the obligation of a contract, like 
the equal protection clause forbidding denial of the equal protection of the 
laws (note 1, p. 183), does not apply to the federal government but only 
to the states. But the attitude of a Court towards legislation depends but 
little on the constitutional category under which it is assailed, and a liberal 
view in one domain has relevant carry-overs for all others. So also as to the 
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the equal protection of the laws’, is always to ask if there is any 
conceivable reasonable basis for the legislation, and to put the burden 
of showing absence of such basis on the assailant of the statute.” 
No longer is “liberty of contract the rule, and restraint the excep- 
tion’, as was said in the District of Columbia Minimum Wage 
case.* In that case, the Court had curtly dismissed, as “interesting 
but only mildly persuasive”, the evidence of experience in other coun- 
tries with similar minimum wage laws. This material had been pre- 
sented to demonstrate that the law under attack was “reasonable”, 
since the civilised states which had acted in this manner could not 
all have been unconcerned with due process of law. But with the 
present Court such evidence would be persuasive, not only as part 
of a technique of sustaining legislation under attack, but also because 
of this Court’s deep respect for facts and experience as relevant 
to issues of due process, as safer guides indeed than abstract consti- 
tutional generalities read into the Constitution from the vocabulary 
of Manchesterian economics.5 Thus, the very fact that the legisla- 
tion in question in a particular case was passed to implement an 
international labour Convention would give the law an almost certain 
cachet of due process. 





privileges and immunities clause, see Madden v. Kentucky, 309 U.S. 83 (1940), 
and generally (1936) XXXVI Columbia Law Review 669; (1936) XLV Yale 
Law Journal 926. On the contract clause generally, see Benjamin L. Wricut, 
Jr., The Contract Clause of the Constitution (1938). 

* See, ¢.g., Tigner v. Texas, 310 U.S. 141 (1940); Minnesota ex. rel. Pear- 
son v. Probate Court, 309 U.S. 270 (1940); Nashville, C. & St. L. Ry. ve 
Browning, 310 U.S. 362 (1940). For earlier examples, see Dominion Hotel, 
Inc. v. Arizona, 249 U.S. 265 (1919) (Justice Holmes); Clark v. Deckebach, 
274 U.S. 392 (1927) (Justice Stone). 

?See, on the “presumption of constitutionality”, (1931) XXXI Columbia 
Law Review 1136; (1936) XXXVI id. 283. Cf. Borden’s Farm Products Co. 
v. Baldwin, 293 U.S. 194 (1935). 

*See pp. 143-144 supra. 

* Viewing the problem from another angle, see Robert L. Hate, “Force and 
the State: A Comparison of ‘Political’ and ‘Economic’ Compulsion”, (1935) 
XXXV Columbia Law Review 149. 

® See generally, Henry W. Bixié. “Judicial Determination of Questions of 
Fact Affecting the Constitutional Validity of Legislative Action”, (1924) 
XXXVIII Harvard Law Review 6; Note, “The Consideration of Facts in 
‘Due Process’ Cases”, (1930) XXX Columbia Law Review 360. For examples 
of exhaustive factual enquiry, see the dissenting opinions of Justice Brandeis 
in Missouri ex rel. Southwestern Bell Telephone Co. v. Public Service Com- 
mission, 262 U.S. 276 (1923); New State Ice Co. v. Liebmann, 285 U.S. 262 
(1932). On the methods of Justice Stone, see Dowi1nc, CHEATHAM and Hate, 
“Mr. Justice Stone and the Constitution”, (1936) XXXVI Columbia Law Re- 
view 351, 368. See note 2, p. 148. On the importance of arguments before the 
Court in canvassing factual matters, see FRANKFURTER and Lanois, The Busi- 
ness of the Supreme Court (1928), 310-317. 

The Court also has shown a tendency to expand the concept of “political 
questions”, which it will refuse to pass upon. Questions of policy and legislative 
judgment it deems “political”. Cf. pp. 131-132 supra. 
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The increasing trend towards government ownership of industry, 
housing projects, etc., presents a somewhat chariging situation both 
in administrative and constitutional problems pertaining to interna- 
tional agreements. When it is the national government which em- 
barks on ownership, international agreements can be simply enforced 
by virtue of its proprietary control. Constitutional difficulties are also 
minimised. It will be recalled that the single New Deal measure 
to escape judicial overturn or censure’ between 1933 and 1936 was 
the Tennessee Valley Authority Act, which set up a government 
corporation to own and operate dams, hydro-electric plants, and 
many related projects.? A liberal attitude towards federally-owned 
enterprise goes back to John Marshall’s decision in McCulloch v. 
Maryland that Congress could charter a national bank under its 
borrowing and monetary powers.* State interference with federally- 
owned projects by regulation or taxation is not likely to have quite 
as easy a time before the Supreme Court as similar state action 
against interstate commerce, although much the same pattern of 





* The Securities Act of 1933 was not invalidated. But in Jones v. Securities 
and Exchange Commission, 128 U.S. 1 (1936), note 5, p. 152 supra, the Court 
abused the Commission for alleged misuse of its investigatory power and indi- 
cated a hostile attitude when the issue of constitutionality should be, as it 
never was, unavoidably presented. 

In one of the Gold Clause cases, Perry v. United States, 294 U.S. 330 
(1935), the Court said Congress, in devaluing the dollar in 1933 and refusing to 
pay government bonds in terms of gold, had violated both morality and the Con- 
stitution. But, on the ground that the plaintiff could prove no damages, his suit 
was dismissed, permitting the Court, as Marshall had done in Marbury v. 
Madison, note 1, p. 133, to lecture the other departments of government 
without the head-on collision that invalidation of the devaluation policy would 
have provoked. See Henry M. Hart, Jr., “The Gold Clause in the United 
States Bonds”, (1935) XLVIII Harvard Law Review 1057. In August 1935, 
Congress passed a law removing the consent of the United States to be sued 
on its gold-clause obligations. Such a law is constitutional—cf. Lynch v. United 
States, 292 U.S. 571 (1934)—and is an indication of how various weapons 
are available to Congress if it wishes to avoid threatened judicial rulings. See 
also Ex parte McCardle, 7 Wall. 506 (1869); Joseph L. Lewrnson, “Limiting 
Judicial Review by Act of Congress”, (1935) XXIII California Law Review 
591, p. 158 supra. Of course, a number of minor matters did not come before 
the Court, but the main features of the New Deal legislative programme were 
struck down either by the Supreme Court or lower federal courts during this 
period. 

*See p. 153 supra. For a later government victorv see Tennessee Electric 
Power Co. v. Tennessee Valley Authority, 306 U.S. 118 (1939). 

*See pp. 132-134 supra; for extended later developments, see First Na- 
tional Bank v. Fellows, 244 U.S. 416 (1917); John Hanna, “The Banking Act 
of 1935”, (1936) XXII Virginia Law Review 617, 757. 

For other business activities of the federal government, see citations in 
Noel T. Dow i1nc, Cases on American Constitutional Law (1937), 382-383. On 
federally-owned corporations, a device used with increasing frequency, see 
John McDrarmip, Government Corporations and Federal Funds (1938); 
Maurice S. Cup, “Creation of Government Corporations by the National Gov- 
ernment”, (1935) XXXIII Michigan Law Review 473. 
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decision has prevailed in both areas of state action.’ Government 
ownership, whether federal or state, has been held not to violate due 
process of law*—of course, fair compensation being paid for 
private property taken for public use.* 

When it is the state governments that engage in ownership, the 
problem is one of the extent of federal control. It is conceivable 
that states might resort to ownership of certain industries as a 
device to escape federal regulation of their labour relations. Without 
such intent, the trend towards increased government ownership by 
the states might coincidentally be thought to deprive Congress of 
control when state or local governments undertake to manage pro- 
jects. But it seems certain that the federal government can control 
state activities, at least of a proprietary sort, where required by the na- 
tional interest. Thus it was held in United States v. California that 
the Interstate Commerce Commission could fine a state-owned rail- 
road for failure to comply with the federal Safety Appliance Act.* 
The recent trend of the Court is to permit federal taxation of state- 
owned projects® (and state taxation of national projects, unless 





*See “State Taxation of Federal Instrumentalities: The Converse of South 
Carolina v. United States”, (1936) XLIX Harvard Law Review 1323; Johnson 
v. Maryland, 254 U.S. 51 (1920). 

*See Green v. Frasier, 253 U.S. 233 (1920); Jones v. City of Portland, 
245 U.S. 217 (1917) ; Standard Oil Co. v. City of Lincoln, 275 U.S. 504 (1927); 
“State and Municipal Excursions Into Business Enterprise as Public Purposes 
Under the Taxing Power”, (1928) XLI Harvard Law Review 775. These cases 
permitting states and municipalities to embark on ownership of various enter- 
prises, and to sell coal and gasoline, were decided at the same time that the 
states’ regulatory powers over these same matters were being sharply curbed. 
Thus, for example, it was held that a state could not fix gasoline prices, Wil- 
liams v. Standard Oil Co., 278 U.S. 235 (1929), or regulate the weight of 
loaves of bread, Burns Baking Co. v. Bryan, 264 U.S. 504 (1924). 

On federal competition with private enterprise, see Alabama Power Co. v. 
Ickes, 302 U.S. 464 (1938); Tennessee Electric Co. v. Tennessee Valley Auth- 
ority, 306 U.S. 118 (1939), holding that private persons have no standing to 
challenge such competitive expenditures, and citations in DowLin«, infra, at 383. 
Federal incorporation of privately-owned businesses engaged in interstate or 
foreign commerce has been suggested as a regulatory device. See S. W. 
BrapNer-SmituH, “Federal Incorporation of Business”, (1937) XXIV Virginia 
Law Review 159. By attaching conditions to a licence to do business, the fed- 
eral government may possibly achieve more drastic or more extensive regula- 
tion than it could accomplish by direct legislation. Cf. note 4, p. 186 infra. 

* See citations in Noel T. Dow.inc, Cases on American Constitutional Law 
(1937), 728-729. 

*297 U.S. 175 (1936), (1936) XLV Vale Law Journal 1118. See also South 
Carolina v. United States, 199 U.S. 437 (1905) (federal taxation of state- 
owned liquor distributing system); Ohio v. Helvering, 292 U.S. 360 (1934) 
(same). 

*See cases in note 3, p. 184, and also Helvering v. Gerhardt, 304 U.S. 
405 (1938), and citations in Walter F. Dopp, 1940 Supplement to Cases on 
Constitutional Law (1940), 41-43. 
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Congress forbids'), and in all probability regulation of state labour 
relations or wages would raise few additional constitutional diffi- 
culties, though the state might present effective political arguments 
against any impairment of its “sovereignty” over its direct affairs. 
State employees, for example, have been exempted from the statut- 
ory jurisdiction of the National Labor Relations Board and also 
from the minimum wage and maximum hour provisions of the Fair 
Labor Standards Act of 1938. 

Where a government embarks on ownership, or awards con- 
struction or operation contracts to private firms, the Supreme Court 
has imposed important obstacles to judicial review of constitutional 
complaints. Viewed procedurally, these obstacles exemplify in 
striking fashion the Court’s generic policy, referred to at the out- 
set of this paper, of avoiding crucial constitutional issues by a pro- 
cess of diplomatic evasion, or postponing them in the hope that they 
will die down.” In the first place, it is a maxim of American, as of 
English, law that the state may not be sued without its consent.’ 
Then, it has been held that a government, federal or state, acting as 
owner or contractor is dispensing “privileges” rather than appor- 
tioning legal rights; hence it can do as it pleases without being 
called to constitutional account. Under the Walsh-Healey Act, 


Congress recently required contractors with the federal govern- 
ment to pay certain minimum wages in work on these contracts. 
Since most companies doing government work, for example on 
defence contracts, do other work as well in the same plants, this 
minimum wage would in practice become plant-wide.*> Moreover, 
labour union pressure is likely to equalise pay on government work 





*See Groves v. New York ex rel. O’Keefe 306 U.S. 466 (1939); cf. Pitt- 
man Vv. Home Owners’ Loan Corporation, 308 U.S. 21 (1939); Baltimore Na- 
tional Bank v. State Tax Commtssion, 297 U.S. 209 (1936); see also James 
v. Dravo Contracting Co., 302 U.S. 134 (1937). 

* See pp. 131-132 supra. For a general survey of the cases, see FRANKFURTER 
and SHULMAN, Cases on Federal Jurisdiction and Procedure (rev. ed., 1937). 

*See Monaco v. Mississippi, 292 U.S. 313 (1934), and cases cited therein; 
James Brown Scott, Sovereign States and Suits (1925), note 1, p. 184; but 
cf. Ex Parte Young, 209 U.S. 123 (1908). 

*Cf. Robert L. Hare, “Unconstitutional Conditions and Constitutional 
Rights”, (1935) XXXV Columbia Law Review 321. On administrative exclu- 
sion of periodicals from the “privileges” of the United States postal service, 
see M. F. Conen, “The Censorship of Radical Mattefs by the Post Office”, 
(1932) XVII St. Louis Law Review 95. 105-111. On arbitrary denial of per- 
mission to use state-owned property, cf. Gong Lum v. Rice, 275 U.S. 78 (1927). 
On the disposal by the federal government of property to the states, requiring 
that it be used in conformity to national policy, see United States v. Citv and 
County of San Francisco, 310 U.S. 16 (1940), discussed in (1941) XXXIX 
Michigan Law Review 1020. See also United States v. Appalachian Electric 
Power Co., 61 Sup. Ct. 291 (1941). 

°Cf. E. F. Denison, “The Influence of the Walsh-Healey Public Cortracts 
Act upon Labor Conditions”, (1941) XLIX Journal Political Economy 225. 
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with pay on private jobs of the same sort. In Perkins v. Lukens 
Steel Company’, a steel company having navy contracts challenged 
both the Walsh-Healey Act—as unrelated to the needs of govern- 
ment purchasing and an illegitimate extension of Congressional 
power over production—and its application to the Lukens Company. 
At the threshold of the controversy, the Court held the company had 
no standing to sue, since the federal government could award con- 
tracts on such terms and conditions as it chose; the company could 
take it or leave it. Similarly 1t has been held that a state may dlis- 
criminate against non-residents in employment by it or by con- 
tractors with it.2 Thus as the state takes over more and more activi- 
ties, constitutional questions will be by-passed—including those 
raised by adherence to international agreements*—until such time 
as the Court should reverse this consistent set of precedents, one 
root of which goes back to the autocratic maxim: “the king can do 
no wrong”.4 


STATE INTERFERENCE WITH FEDERAL PARTICIPATION IN 
INTERNATIONAL LABOUR AGREEMENTS 


Once it has been established that the federal government has 
jurisdiction under the Constitution to pursue a course of conduct, 
a federal system will of course continue to present troublesome 
questions of politics and administration. Eliminated is the argu- 
ment federal officials might otherwise make: “We would like to 
join in this Convention, but our Court will not let us”—using the 
Court as an excuse for inaction desired for reasons that have to be 





7310 U.S. 113 (1940). For a brief of the statute and discussion of its 
administration, see DyKstra and Dyxstra, Select Cases on Government and 
Business (1927), 663-667 ; (1937) XXXVII Columbia Law Revicw 102. It had 
been held in Atkin v. Kansas, 191 U.S. 207 (1903), that a state could forbid 
public contractors to work their labour more than eight hours a day. At this 
time, as held several years later in Lochner v. New York, 198 U.S. 45 (1905), 
a general legislative limit on hours of labour of men was invalid. But the 
Court in the Atkin case reasoned that if the state did the work itself it could 
unquestionably dictate the working conditions of its employees; hence it could 
achieve the same result through a contractor. 

*See Heim v. McCall, 239 U.S. 175 (1915); T. R. Power, “The Right to 
Work for the State”, (1916) XVI Columbia Law Review 99; Joseph P. 
CHAMBERLAIN, “Aliens and the Right to Work”, (1932) XVIII American Bar 
Association Journal 379; Note, (1934) LXXXIII University of Pennsylvania 
Law Review 74-80. 

*Compare Z. and F. Assets Realization Corp. v. Hull, 61 Sup. Ct. 351 
(1941), discussed in (1941) LIV Harvard Law Review 877, holding Secretary 
of State’s certification of international arbitral award not subject to judicial 
review. 

“For a thoughtful analysis of the problem, see Charles C. Tuacu, “The In- 
adequacies of the Rule of Law”, in Haines and Drmock ed., Essays on the 
Law and Practice of Governmental Administration (1935), 269; and generally, 
John Dickinson, Administrative Justice and the Supremacy of the Law (1927). 
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concealed.! None the less, the political antipathy to federal central- 
isation still has vitality in the United States despite the recent judi- 
cial rejection of arguments against centralisation premised on the 
Constitution. The states of the Union represent vested interests, 
in terms both of officeholders, or economic, racial, and religious 
groupings, and of ideas of local patriotism and superiority.? Many of 
these ideas are hand-me-downs from constitutional arguments which 
once were rooted in social and political realities weighed in the 
decisions of the Court. The federal Social Security Act, for exam- 
ple, was drafted by a group of experts, many of whom preferred the 
administrative uniformity and simplicity of a nation-wide plan for 
unemployment insurance to the variant state plans which were 
adopted. Moreover, the evil of unemployment was plainly tied up 
with the workings of national industry, national markets, and 
national credit policies; neither its origin nor its ameliora- 
tion could possibly lie within the competence of the states. 
But the Federal Congress, moved in part by constitutional 
doubts®, but also by a desire to protect state patronage in staff- 





* Reactionary and timid politicians have often used the Court in this way as 
a safe method of blocking reforms opposed by special interests. On numerous 
occasions the Court has sustained measures attacked in the legislature, and also 
in the press, as surely unconstitutional, but which were passed none the less. 

The President occasionally vetoes legislation on grounds of unconistitu- 
tionality, also sometimes taking a stricter view than the Supreme Court has 
subsequently done when the problem has come before it. See, e¢.g., p. 133 
supra, and President Taft’s veto of the Webb-Kenyon bill (49 Cong. Rec., part 
5, pp. 4291-4292; see also opinion of Attorney General Wickersham id., pn. 4292- 
4296), later sustained in Clark Distilling Co. v. Western Maryland Railway, 24 
U.S. 311 (1916), note 2, p. 179 supra. 

* The local government subdivisions of the states — municipalities, counties, 
congressional election districts, etc., imitate the parochialism of the states them- 
selves, often in aggravated form. For example, a member of the House of 
Representatives almost invariably has to reside in his election district; local 
prejudice would ruin a migratory candidate. See Lord Bryce, Modern 
Democracies (1921), Vol. II, p. 53. 


* Cf. p. 132 supra. For Professor Max Lerner’s statement: “In the political 
realm the most potent and assertive American ghost is still federalism. Most 
of its former functions have been stripped from it; it haunts a nation in which 
every force drives toward centralisation, both economical and political”, see 
“Minority Rule and the Constitutional Tradition”, in Conyers Reap, ed., The 
Constitution Reconsidered (1938), 191, 196-197, and LXXXVI Univ. of Penn- 
sylvania Law Review 457, 462. Cf. Harold S. Lasxr, Book Review, The 
Nation, 22 October 1938. 

*See, e.g., Dovetias, Social Security in the United States (1936); Barbara 
N. ArmstronG, “The Federal Social Security Act”, (1935) XXI Am. Bar 
Ass'n Journal 786. 

°See pp. 151-152, 166-168. Another factor was the desire of Wisconsin 
state officials to preserve the independence of their own unemployment insur- 
ance law, which had pioneered the way in the United States in 1932. In praise 
of the so-called Wisconsin plan, see Harold M. Groves and Elisabeth Bantets, 
“Economic Bases of the Wisconsin Unemplovment Reserves Act”, (1934) Am. - 
Economic Review 38; J. Mark Jacossen, “The Wisconsin Unemployment In- 
surance Law”, (1932) XXXII Columbia Law Review 420. Naturally Wiscon- 
sin-trained officials were called in to aid in drafting the Federal Act. 
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ing the unemployment insurance offices and an emotional preference 
for state autonomy, unequivocally vetoed any nation-wide scheme. It 
is obvious that adherence to international labour agreements will 
meet resistance not only from national insularity but from the imita- 
tion of that insularity at the boundaries of the several states. 
Even if Congressional resistance should be overcome, the pos- 
sibility still exists of obstruction of the national policy by individual 
states.1 In the late depression years particularly, the states have 
increasingly set up legislative and administrative barriers to national 
trade and competition.? They have sought to favour their own 
industries by tax favours, by relaxed health and labour standards, 
and by covert but none the less onerous attacks on goods sent in from 
other states. Thus state laws regulating sizes and weights of motor 
trucks on state highways form in some areas (partly at railroad 
instigation) a crazy-quilt pattern designed to foster local trucking 
at the expense of interstate runs.* Or municipal regulations concern- 
ing milk, allegedly for safety’s sake, are administered in such a 
way as to discriminate against milk from other states.5 States suf- 
fering from such measures tend to retaliate in kind®, and the result 
is a vicious circle of chaotic impediments to free trade, and an 
uneconomic distribution of labour and industry. Even where the 
state measures are honestly aimed at regulation or non-discriminatory 
taxation, the necessity for compliance with forty-eight divergent 





*See pp. 178-181, 184-186 supra. 

7 See, ¢.g., Comparative Charts of State Statutes Illustrating Barriers be- 
tween States, issued by MarKetinc Laws Survey, Works Procress ApMINIS- 
TRATION (1939); and bulletins issued by and report of conference held in 1940 
under auspices of Council of State Governments, Chicago 1939-1940; see also 
wae on Interstate Trade Barriers”, (1940) XVI Indiana Law Journal 

* See, ¢.g., William B. Locxnart, “State Tax Barriers to Interstate Trade” 
(1940) LIII Harvard Law Review 1253; John B. CuHeapie, “Cooperation in 
Reverse”, (1939) XXIII Iowa Law Review 455 

For state obstruction of exports to other states, see Foster-Fountain Pack- 
ing Co. v. Paydel, 278 U.S. 1 (1928); Pennsylvania v. West Virginia, 252 U.S. 
553 (1923); T. R. Powerr, “State Production Taxes and the Commerce 
Clause”, (1923) XII California Law Review 17. 

*“The Supreme Court sustained such legislation recently in South Carolina 
State Highway Department v. Barnwell Brothers, 303 U.S. 177 (1938); Maurer 
v. Hamilton, 309 U.S. 598 (1940). 

*See Barriers to Internal Trade in Farm Products, Report to Secretary 
of Agriculture (1939), 5-13. Several years ago the State of Rhode Island co- 
louréd pink all milk coming from other states in order to aid a campaign for 
os of Rhode Island milk; see New York Times, 19 March 1940, 
p. 12, col. 3. 

*See Joseph R. Starr, “Reciprocal and Retaliatorv Legislation in the 
United States”, (1937) XXI Minnesota Law Review 371. For a survey of 
efforts at state co-operation see W. Brooke Graves, Uniform State Action 
(1934); Harry W. Tort, “Modern Machinery for Interstate Cooperation”, 
(1938) XXXIII Jowa Law Review 573. 
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regulatory and tax systems, in addition to the federal rules, con- 
stitutes a serious burden on national commerce. 

Ever since John Marshall’s decision in Gibbons v. Ogden', the 
Supreme Court has been engaged in invalidating state legislation on 
the ground of interference with interstate commerce; the reason- 
ing of the cases, and the tolerance for state action have, however, 
varied widely over the years.2, The Court of the 20’s, with its 
ingrained hostility to legislation, kept a tight rein on state action. 
We have seen, on the other hand, that the present tendency of the 
Supreme Court is to limit judicial interference with legislation, and 
this applies to state legislation attacked under the commerce clause 
for an interference with interstate commerce? or as violative of due 
process in its attempt to reach beyond the state’s boundaries to reg- 
ulate or tax. Moreover, the present Court has been anxious to up- 
hold state power, as a counterpoise to its radical extension of the 
power of Congress.° The Court will only interfere where the state 
legislation is patently discriminatory against commerce from other 
states.® 

It is clear that if these recent decisions should be followed, there 
is a serious danger of state interference with international labour 
Conventions. Congress is unable to provide a thoroughly effective 


antidote: there are political difficulties in the way of congressional 
action, since each state’s vested interest will have its spokesman in 
Congress; and even if Congress wished to act, it is difficult to see 
how it could effectively legislate against the ever-changing and com- 
plex patterns of state action.’ It is, however, strongly possible that 





*See pp. 134-135 supra. 

*For an exhaustive analysis, see T. R. Power, “Indirect Encroachment on 
Federal Authority by the Taxing Powers of the States”, (1918) XXXI Har- 
vard Law Review 321, 572, 721, 932. (1919) XXXII idem, 234, 374, 634, 902; for 

a fine brief survey, see Noel T. Dow inc, “Interstate Commerce and State 
Power”, (1940) XXVII Virginia Law Review 1. 

* See, ¢.g., cases in note 4, p. 189; California v. Thompson, 61 Sup. 
Ct. 930 (1941); Western Live Stock Co. v. Bureau of Internat Revenue, 303 
U.S. 250 (1938). 

*See, ¢.g., Osborn v. Oslin, 29 F. (Supp.) 71 (1940); cf. Graves v. Elliott, 
307 U.S. 383 (1939); Madden v. Kentucky, 309 U.S. 83 (1940). 

®See note 1, p. 180. In several instances the Court has narrowly con- 
strued the scope of .Congressional legislation, with the effect of leaving more 
room for state action, although permitting Congress by the use of more explicit 
language to exercise a wider power. See Federal Trade Commision v. Bunte 
Brothers, 61 Sup. Ct. 580 (1940); Apex Hosiery Co. v. Leader, 310 U.S. 
469 (1940). 

*See Hale v. Bimco Trading, Inc., 306 U.S. 375 (1939); McCarroll v. 
Dixie Greyhound Lines, 309 U.S. 176 (1940). 

*See Noel T. Dow tine, “Interstate Commerce and State Power”, (1940) 
XXVII Virginia Law Review 1, 23-25; cf. HELLerstern and Heuneretp, “State 
Taxation in a National Economy”, (1941) LIV Harvard Law Review 949, and 
the symposium on “Federal Legislative Power v. Trade Barriers”, (1941) IX 
George Washington Law Review 755. 
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the Court will look less tolerantly on state action which threatens 
international relations than on state action whose infringement is 
entirely domestic. It will be recalled that in the series of cases 
which ends with Missouri v. Holland, the Court gave short shrift 
to state statutes or administrative action which contravened a federal 
treaty or a statute passed to implement a treaty.’ Also relevant here 
is Trustees of Illinois University v. United States*, holding that 
a state agency had to pay federal customs duties on its imports 
although it was then assumed that a state agency would be im- 
mune from domestic federal taxation. But the best guarantee 
comes from a recent case holding that a state could not require the 
registration of aliens in view of the various Congressional measures 
for alien control culminating in the federal Alien Registration Act 
of 1940.3 The decision indicates that the states must defer to the 
exercise of federal power under the immigration and naturalisation 
clause of the federal Constitution, in part on account of the interna- 
tional repercussions of the treatment accorded to aliens; and conse- 
quently the case reaffirms the Court’s determination (seen also in 
the delegation of power cases*) to keep the national government 
free and unhampered in the international sphere.® It must be noted 
in passing that Chief Justice Hughes was Secretary of State under 
Harding and Coolidge, and thereafter was a member of the Per- 





*See pp. 154-155 supra; Charles N. Grecory, “Federal Treaties and State 
Laws”, (1907) VI Michigan Law Review 25; but cf. T. R. Power, “The 
Alien Land Cases in the United States Supreme Court”, (1924) XII California 
Law Review 259. On the Supreme Court’s support of treaties as against 
conflicting state laws, and its willingness to reverse state courts which have 
given the state law pre-eminence, see discussion in Lenore, “Treaties and the 
Supreme Court”, (1933) I University of Chicago Law Review 602, 612-614. 
Lenoir suggests, however, that where a treaty conflicts with rights clearly 
within state jurisdiction, it would have to be most explicit to prevail. In gen- 
eral, treaties are “liberally” construed. Jdem, at 619-622. 

#289 U.S. 48 (1933), pp. 180-181 supra. The power to regulate foreign 
commerce, said the Court, “is exclusive and plenary. As an exclusive power, 
its exercise may not be limited, qualified or impeded to any extent by state 
action ... The principle of duality in our system of government does not 
touch the authority of Congress in the regulation of foreign commerce.” 

* Hines v. Davidowitz, 61 Sup. Ct. 399 (1940), discussed by L. R. Donetson, 
III, “Federal Supremacy and the Davidowitz Case”, (1941) XXIX George- 
town Law Journal 755. 

“See pp. 180-181 supra. See also J. W. Hampton, Jr.. & Co. v. United 
States, 276 U.S. 394 (1928), sustaining an extensive delegation of tariff powers 
to the President; J. D. Larxrn, The President’s Control of the Tariff (1936). 

*See Z. & F. Assets Realization Corp. v. Hull, 61 Sup. Ct. 351 (1941), 
note 3, p. 187 supra. In United States v. Belmont 301 U.S. 324 (1937), note 3, p. 
180 supra, the Court said: “Plainly, the external powers of the United States 
are to be exercised without regard to state laws or policies”. 
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manent Court of International Justice’; that Justices Stone and 
Murphy were formerly federal Attorneys, General ; that Justice Reed 
was Solicitor General; and that Justice Frankfurter, who was coun- 
sel to the War Labor Policies Board of 1918, received his first gov- 
ernmentail training under under Henry Stimson, then, as now, Secre- 
tary of War, and later Hoover’s Secretary of State. The prophecies 
with which this paper is concerned turn for fulfilment on the beliefs 
and imagination of the judges.? For them, as well as for the legisla- 
tive and administrative implementation of international labour Con- 
ventions, the problems that count are problems of statesmanship, 
not to be solved by the conventional canons of constitutional law. 


The federal Constitution, as digested here, consists of a three- 
fold division of power. One, which is territorial, divides power be- 
tween the states and the federal government. The second, which is 
functional, is the separation of powers between the three depart- 
ments of government, with its corollary forbidding one department 
to delegate to another its powers as theoretically conceived. The 
third delimits the permissible scope of action by government, 
whether state or federal, against the individual, including issues of 
civil liberties under the Bill of Rights of the first ten Amendments. 
None of these divisions of power, as enforced by the judiciary, 
cramp the ability of the federal government to play a full part in 
the post-war work of the International Labour Organisation: the 
federal jurisdiction is ample for all of its foreseeable tasks. The 
political obstacles imposed by the constitutional framework are more 
serious. But they differ only in degree from the obstacles imposed 
in any scheme by the conflict between centralisation and decentralisa- 
tion, between authority and liberty. In less dramatic form, these 
issues of our time appear of course in states which political scien- 





*Since this was written, Justice Hughes has retired, being replaced as 
Chief by Justice Stone. Appointed to the Court are Attorney General Robert 
ackson and Senator James F. Byrnes, a vigorous supporter of Roosevelt’s 
international policies. Studies of the constitutional philosophy of several mem- 
bers of the present Court exist. Concerning the new Chief, see Dow tne, 
CueatHaM and Hare, “Mr. Justice Stone and the Constitution”, (1936) 
XXXVI Columbia Law Review 351; on Justice Frankfurter, see the excellent 
introduction by Archibald MacLetsn to a collection of the former’s occasional 
papers published as Law and Politics (1939), IX-XXIV, also Walton Hamit- 
TON, “Preview of a Justice”, (1939) XLVIII Vale Law Journal 819; on Justice 
Black, see Charles P. Curtis, “How about Hugo Black”, (1939) CLXIII 
Atlantic Monthly 667, R. F. GREEN, “Mr. Justice Black versus the Supreme 
Court”, (1939) lV Univ. of Newark Law Review 113, and Harold C. 
HavicHursrt, Justice Black”, (1938) I National. Law Guild Quarterly 
181; on a i Reg see Marquis W.. CuHILps, . Justice Douglas”, 
(1939) XXXIV Readers Digest 58. 

2In this sense, of course, all constitutional questions are “political”, whether 
so labelled (see pp. 131-132, and note 5, p. 183 supra or not. Cf. Harold S. 
Lask1: “At bottom, the judicial function is a political one”, (1936) II Politica 
115. 
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tists class as unitary, as well as in those which they classify as federal. 
They appear in states possessing legislative or executive supremacy, ; 
as well as in those which possess a system of judicial review.’ Amer- 
ican efforts at international co-operation must naturally proceed with 
reference to the American constitutional tradition. But in finding 
new answers to new problems, the United States will derive profit 
from the experiences of other democratic lands.” 


—— oe 
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*For further elaboration in_ these terms, in relation to the efficiency of 
administration, see Rissman, “Government Service and the American Consti- 
tution”, (1940) VII University of Chicago Law Review 655. 


* On the reverse process, cf. citations in note 7, p. 179 supra. 





INDUSTRIAL AND LABOUR 
INFORMATION 


SOCIAL POLICY 


REFERENCES TO SOCIAL PoLicy IN THE PRESIDENT’S MESSAGE 
TO THE CHILEAN CONGRESS 


The Message addressed by President Aguirre Cerda to the Chilean 
National Congress on the occasion of the opening of its ordinary 
session on 21 May 1941 deals in some detail with the past and future 
social policy of the Government. 


General Policy. 


Spiritual peace, the Message states, can only be attained to the full 
extent that the country requires if the national consciousness becomes thorough- 
ly imbued with the idea that there can be no patriotic co-operation without an 
enthusiasm for work, without the conviction that no man is entitled to call him- 
self a patriot if he does not place all his energies at the service of his country, 
if we do not practise discipline and subordination, if we do not abandon selfish- 
ness and replace it by co-operation. In various of these respects we are moving’ 
backwards. To me the current practice of accepting a retirement pension at an 
early age seems inconceivable. The basic idea of the retirement pension should 
be that of one which, at an equal wage or salary, will permit a slackening of 
efforts in proportion to the number of years of service; otherwise the inevitable 
result is that the youth of to-day will be working to maintain persons who 
have retired in the prime of their maturity and capacity, and that the benefit of 
these latter persons’ experience will be lost to the community. Nor can I admit 
the claim of certain ‘ideological or political groups to monopolise the higher posts 
in official departments. But if blindness and selfishness are to be counteracted, 
an example must be given, above all by the educated classes. The speculator, the 
rural landowner who does not directly manage his farm himself, the capitalist 
whose activity is limited to collecting dividends, are not co-operative members 
of society but profiteers. Merely to profit by the possession of capital is only 
conceivable in the case of persons entirely lacking in love for their fatherland. 
Innumerable social injustices, complaints as to the inadequacy of the progress 
so far realised, discontent quite unjustified in a country with unlimited posi- 
bilities of well-being, would be avoided if the Government had the power 
to develop a more effective action in the face of economic disturbances, 
to enforce productive work, compulsory conciliation, and a scientific planning of 
production. 


Right of Association. 


Rights of assembly, association, etc., as guaranteed by the Constitution 
have been entirely respected, as is shown by the fact that, since I took office, 
1,172 trade unions have been recognised. The temporary delay in the extension 
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of trade union organisation to agricultural workers is due to the fact that 
the Bill on this subject, which has been approved by the representatives of all 
political parties, has not yet been dealt with by Parliament. 


Wages, Prices, and the Standard of Living. 


The Government has done its best to carry out in an orderly and pro- 
gressive manner its policy of raising the standard of living by increasing the 
national income and securing a juster distribution of that income through pro- 
duction and an increase in wages .. . 

When the European war led to a reduction in our exports . . . the chief 
market for our national production became the internal one. This internal 
market was available thanks to the increased purchasing power that the Go- 
vernment helped to create by increasing the salaries and wages of the middle 
and working classes, who are the nation’s consumers par excellence since 
thrift is both unknown and impossible to them. Salaries and wages increased 
as compared with 1939 by 440 million and 133 million pesos respectively, without 
taking into consideration the legislation recently promulgated concerning fur- 
ther increases .. . 

A Commission has been set up to study price-fixing and to propose admin- 
istrative and legislative measures that might be adopted on this subject. The 
Government considers that commercial and industrial undertakings which ask 
permission to raise prices because their profits are insufficient ought first 
to reform their technical methods and organisation; and if after these reforms 
have been introduced they cannot operate at a profit, or if the necessity for high 
prices cannot be fully justified, they ought either to amalgamate with 
other undertakings or go into liquidation. This rule should be applied more 
particularly in the case of public utilities. 


Housing. 


The activities of the Popular Housing Fund have resulted in the com- 
pletion of dwellings in 17 cities despite the exceptionally high price of building 
materials. The Housing Fund will make still greater efforts to house the 
whole urban population within the urban limits. Congress is asked to deal 
rapidly with the Bill submitted to it for increasing the resources at the dis- 
posal of the Popular Housing Fund. 


Nutrition. 


The 33 popular restaurants (additional to those dependent on the Un- 
employment Board) served about one million customers in the course of 1939 
and supplied some 2 million meals. In 1940 they served over 1,200,000 cus- 
tomers with over 4 million meals. During 1940, at the suggestion of the Go- 
vernment and thanks to the unselfish collaboration of various municipalities and 
school assistance boards, the popular restaurants supplied 1,500,000 meals to 
children in the primary ‘schools. 


Application of Labour Legislation. 


Officials of the Labour Inspectorate carried out 91,221 inspections in 1940, 
including 20,228 re-inspections. (The 70,993 workplaces inspected only once 
took immediate steps to comply with the instructions given to them by the 
inspectors. ) 

There were 221,918 wage earners and 52,266 salaried employees employed 
in the workplaces inspected. 

In the course of the year, the Ministry of Labour received 42,805 complaints. 
Of these 19,630 were settled by conciliation; in 4,085 the complainants withdrew 
their claims; 8,073 complaints were rejected as unjustified or abandoned by 
the complainants; so that only 11,017 complaints or claims —i.e. less than 
28 per cent. of the totai number put forward—were carried before the labour 
courts. The total amount secured, through the good offices of the Ministry, for 
the complainants in these cases from their employers was 11,820,291.37 pesos. 
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The total amount distributed on account of profit-sharing during the year 
was 76,946,724 pesos to salaried employees and 17,892,483 pesos to wage earners. 


Social Insurance. 


The Commission for the Revision of Act No. 4054 (concerning social in- 
surance), under the chairmanship of the Minister of Public Health, began its 
work in March 1940 . . . As soon as the first draft had been prepared the Mi- 
nister of Public Health, in order to ensure that the revised legislation would 
be based on the soundest possible foundations in respect of knowledge and 
experience, obtained the collaboration of Mr. Oswald Stein, Chief of the Social 
Insurance Section of the International Labour Office, who was specially invited 
to Chile for this purpose. A new sub-committee consisting of the Chief and 
the Actuary of the Social Insurance Department, the Actuaries of the Workers’ 
Insurance Fund and of the Public Employees’ and Journalists’ Fund, with Mr. 
Stein as adviser, was set up to examine the first draft and report on any 
amendments to it that might appear to be required. This sub-committee has 
completed its work and submitted a report which will enable a definitive text of 
the Bill to be drafted. The Bill will provide in particular for the following 
reforms; (a) extension of medical assistance, both curative and preventive, to 
the families of insured persons; (b) introduction of widows’ and orphans’ 
pensions: (c) introduction of unemployment insurance; (d) insurance against 
workmen’s accident compensation risks to be made compulsory, the right to 
insure under this heading being restricted to the Compulsory Workers’ Insur- 
ance Fund; (e) increase in the rate of sickness, maternity, and nursing 
benefits; (f) increase in the rates of invalidity and old-age pensions. It has 
been calculated that the new Bill will thus cover 70 per cent. of the total po- 
pulation, so that our insurance system will become really national in character. 

Lastly, Mr. Stein submitted a report summarising his opinions of social 
insurance in Chile, declaring that the extension of insurance as proposed by the 
new Bill is of the greatest medico-social importance, but cannot be carried into 
effect unless the resources at present at the disposal of the sickness insurance 
branch are increased. In this connection he comments favourably on the 
idea of setting up a single medical assistance service, both curative and pre- 
ventive, to which would be transferred the equipment, materia!. and financial 
resources of the Public Assistance Department (Beneficencia Publica) and of 
the medical service of the sickness insurance branch.” 


MESSAGE TO CONGRESS OF THE RETIRING VENEZUELAN PRESIDENT 


The constitutional term of office of General Eleazar Lopez Con- 
treras as President of the United States of Venezuela having term- 
inated in April 1941, his Message to Congress this year presents a 
special interest inasmuch as it includes not merely a review of 
the Government’s activities during the past twelve months but also 
a summary of the measures adopted during the whole five years that 
have elapsed since General Lopez Contreras assumed office as 
President and brought the country back to a constitutional régime 
on the death of General Juan Vicente Gomez. The Message includes 
the following references to questions of labour and social policy: 


Labour Law and its Administration. 


The retiring President declares that “the supremely important victory 
achieved by the Government which I have had the honour to direct has con- 
sisted in the introduction of a system of labour regulation so as to regulate the 
relations between workers and employers in accordance with the modern ten- 
dencies of social law’. When his Government assumed office provisionally 


1 Mensaje de S. E. el Presidente de la Republica en la apertura de las sesiones ordi« 
narias del Congreso Nacional, 21 May 1941. 
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In December 1935, the only existing piece of labour legislation was the 
Labour Act of 26 June 1928, which despite its modest character, had re- 
mained a dead letter, since there were no public officials specially responsible for 
supervising its enforcement throughout the territory of the Republic. One of 
the first steps of the new Government was to create a National Labour Office, 
which subsequently became one of the two divisions of the Ministry of Labour 
and Communications. The advisory services of a member of the staff of the 
International Labour Office were immediately obtained, and the Labour Act of 
16 July 1936 (which is still in force) was drafted and passed.* Labour inspec- 
torates (with courses of probation and training for entrants to the service), 
labour courts, and free legal advice services were created. Plans were sub- 
sequently prepared for future revision of the Labour Act in consultation with 
the International Labour Office, and various publications on labour matters 
were issued 

One of the Government’s first concerns in relation to labour was the pre~ 
paration and institution of a system of social insurance. A scheme was prepared 
in 1938 with the assistance of experts procured through the International Labour 
ag with the result that the country’s first Social Insurance Act was passed 
in 1940. 

Some idea of the activities of the labour administrative services during the 
last five years may be obtained from the following figures: number of labour 
inspectorates set up, 23; number of trade union organisations registered, 166; 
membership of these organisations, 59,754; amount paid to the workers in res- 
pect of profit-sharing, holidays with pay, dismissal indemnities, compensation for 
accidents and industrial diseases, payment for public holidays, etc., 54,545,671.15 
bolivares? (amount represented in this total by profit-sharing, 35,190,181.89 
bolivares); number of workers’ dwellings constructed by private concerns or 
by Government action, 8,484; number of visits of inspection to workplaces 
carried out by labour officials, 18,898. 

The birthday of the Liberator, Simén Bolivar (24 July) has been set aside 
for the annual celebration of the Day of the Venezuelan Worker, and various 
prizes have been instituted: a dwelling house worth 8,000 bolivares as a prize 
for the “best managed worker’s home” and prizes of 400 bolivares each for the 
ten Venezuelan workers whose output and conduct at work have been most sa- 
tisfactory in each successive year. Workers’ circulating libraries have been 
founded in Caracas and Maracaibo. 


Immigration and Land Settlement. 


The following figures supply some idea of the activities of the Technical 
Institute of Immigration and Settlement® (created in 1938 with the collaboration 
of experts supplied by the International Labour Office) during the last two 
years. Number of families of spontaneous immigrants received into the country, 
1808; number of directed immigrants, 2157; number of Venezuelan citizens re- 
patriated, 2686; number of colonies actually set up and working, five (one other 
in preparation) ; net cost of these colonies, 3,039,114.24 bolivares; value of their 
production in two years, 1,021,593.13 bolivares. 


Education. 


Number of primary schools existing in 1935, 2161; number existing in 1941, 
5647. Percentage of population recorded in the 1936 census as unable to read 
or write, 63.7; estimated percentage in 1941, 52. 

The Government has been devoting particular attention to the question of 
technical education and a start has been made in the creation of a system of 
technical schools in different centres of the Republic. 





1Cf. Industrial and Labour Information, Vol. LIX, No. 10, Sept. 1936, p. 290. 
2 The bolivar was quoted on 21 June 1941 at the rate of 28-29 cents U.S.A. 
8 Cf. Industrial and Labour Information, Vol. LXVIII, No. 7, 14 Nov. 1938, p. 235. 
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Welfare. 


The President draws attention to the creation of a National School of Nur- 
ses, a school for social workers, a popular restaurant in Caracas with a nutrition 
clinic and a dental ciinic attached to it, and the Venezuelan Child’s Council set 
up in order to supervise and co-ordinate official and private activities for the 
protection of mothers and children. 


Relations with the International Labour Organisation. 


The President alludes to the ever-increasing intimacy of his country’s re- 
lations with the Organisation, “whose guiding influence has always been present 
in labour matters in Venezuela” and recalls that when the Government decided 
to announce its withdrawal from the League of Nations it informed the Director 
of the International Labour Office that Venezuela would continue to be a Mem- 
ber of the Organisation and to take part in its noble efforts.’ 


SocrAL RECONSTRUCTION IN CHINA 


A number of important resolutions on the political, social, and 
economic policy for reconstruction in China were adopted at the 
Eighth Plenary Session of the Central Executive and Supervisory 
Committees of the Kuomintang held at Chungking from 24 March 
to 2 April 1941. A short summary of some of the proposals deal- 
ing with social development is given below. 


A Three-Year Plan. 


The first resolution relates to a three-year plan, proposed by General Chiang 
Kai-Shek, designed to reinforce the defence of the country. The period to be 
covered by the plan is January 1942 to December 1944, but there will be a 
preparatory period of six months from July to December 1941. The plan will 
aim at ensuring supplies and increasing the volume of imports as well as 
exports by the development of communications, establishment of commercial and 
industrial undertakings, promotion of technical training, reorganisation of rural 
areas and trades, expansion of the co-operative movement, etc. A scheme of 
educational development will also be given effect to, on the lines approved at 
the Fifth National Kuomintang Congress and the Provisional National Kuo- 
mintang Congress, with the object of increasing the facilities for primary. se- 
condary, technical, and higher education for both boys and girls in the interior 
as well as in the outlying areas and among the Chinese communities overseas. 

Various economic and financial measures calculated to establish a system of 
controls are set out in the second resolution, which also states that the different 
stages for the increase of production are to be clearly indicated, such steps as 
the enlargement of the scope of loans for industrial and mining development, 
changes in conditions of work, mobilisation of technical workers, etc., being 
specified. The third resolution lays down, more particularly, the principles to 
be applied in the mobilisation of both workers and material.’ 


SocIAL AND ECONOMIC ORGANISATION OF THE INDIGENOUS 
PopuULATIONS IN THE PORTUGUESE COLONIES 


Amongst the various important problems of colonial adminis- 
tration the Portuguese Ministry of the Colonies attaches particular 
interest to the question of settlement. In 1940 it prepared a draft* 





1Gaceta Oficial, 5 May 1941 (special number). 
2 Communication to the I.L.O. 
8 Diério das Sessées, Assemblea Nacional, No. 86, 23 Apr. 1940. 
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for a Decree respecting a State settlement programme, and more 
recently it has drawn up another draft concerning the social and 
economic organisation of the indigenous population. 

The following extracts from the preamble to the second draft 
Decree and summary of the main provisions of the Decree are taken 
from the opinion given on the draft by the Corporative Chamber? 
(colonial politics and economics division). 


Principles of Portuguese Colonial Policy. 


The preamble recalls the principles on which Portuguese colonial expansion 
is based, an expansion “always inspired by sentiments of humanity and the desire 
for the protection, defence, and moral and material uplift of the Natives... No 
policy of extermination of the aboriginal populations has ever tarnished the 
history of Portuguese colonisation”. 


The highest duty of a country with colonies is to civilise and not to 
mechanise the Native population, which the State takes under its guard- 
ianship not only with a view to creating employment and deriving benefit 
from it but more particularly with a view to ameliorating the moral con- 
dition of the individual and creating a communal life which will ensure 
the more perfect unity and development of the nation. 

Decrees No. 12.485 and No. 12,533 of 13 and 23 October 1926 to approve 
respectively the Charter of the Portuguese Catholic missions and the 
political, civil, and criminal code for Natives are imperishable landmarks in 
the history of traditional Portugese colonial policy, which has always been 
based on the noblest principles of Christian civilisation. 

The next step was the Native Labour Code by Decree No. 16.199 of 
6 December 1928’, which lays down standards unsurpassed by any foreign 
legislation in the sphere of the protection of Natives. 

“The colonial work of the Portugese government was continued by 
the promulgation of the Colonial Act, which is the basic measure reg- 
ulating overseas administrative policy. It was approved by Decree No. 
18,570 of 8 July 1930 and Part II contains particularly important provisions 
and standards relating to Native policy.* 

The organic Charter of the Portugese Colonial Empire was promul- 
gated after the meeting of the First Conference of Colonial Governors in 


June 1933.4 


Chapter VIII of the Charter expresses and develops the main underlying 
idea of the Colonial Act. It provides in particular that “in every colony the 
Native population shall be organised for purposes of relief, public administration, 
and military defence”. It further stipulates that it is the duty of all authorities 
and settlers to ensure the preservation and development of the Native peoples, 
by contributing at every opportunity to the improvement of the conditions 
under which they live and by supporting measures likely to promote the 
civilisation of the Natives and increase their affection for Portugal. 

The preamble summarises the results of the efforts made for the benefit 
of Native peoples in the various spheres of material and moral assistance and 
gives the reasons why the Government referred to the Second Conference 
of Colonial Governors’ for discussion and approval a scheme for the creation 
of “villages” for the purpose of developing and gradually improving the social 
and economic organisation of the indigenous populations. 





1The body responsible for reporting on all motions or Bills submitted to the National 
Assembly. Cf. IntTernNATIONAL Lapour OrFice: Legislative Series, 1933 (Por. 1); 1934 
(Por. 6). 

2Cf. Legislative Series, 1928 (Por. 3). 

8 Cf. InTeRNATIONAL Lasour OrFice: Annual Review, 1930, p. 436; I.L.0. Year- 
Book, 1939, p. 395; Legislative Series, 1930 (Por. 1). 

4Cf. Legislative Series, 1933 (Por. 4); I.L.0. Year-Book, 1933, pp. 395-396. 


5 Cf. I.L.0. Year-Book, 1936-1937, p. 542. 
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Organisation of the Indigenous Populations. 


According to the draft Decree the organisation of the indigenous popula- 
tions must be based essentially on (a) the constitution and defence of the family, 
(b) the constitution and defence of property, and (c) the formation of social 
economic groups, having regard to uniformity of customs and beliefs. 

In colonies where Native custom applies and where the population is so 
scattered that relief work is difficult, it is the duty, of the Governors to promote 
the gradual grouping of the population by endeavouring (a) to form villages 
composed of couples educated in the religious missions supported by the State; 
(b) to form villages composed of other Natives who have lost touch with tribal 
life on account of contact with European civilisation; and (c) to improve 
construction and hygienic conditions in existing Native villages, while leaving 
untouched the traditional organisation in the tribes to which these villages 
belong, so as gradually to prepare the inhabitants of these villages with a view 
to their being subsequently grouped in conformity with the principles of 
the Decree. 

The villages must have at least twenty families and must be established 
on healthy fertile sites selected by the medical and agricultural services, as far 
as possible near springs or water courses; they should be connected by means 
of communication. The site to be occupied by each village and the space ne- 
cessary for its natural development will be duly demarcated. At first the 
Natives will be grouped in villages in the most favourable places and the system 
will be extended to other places as and when experience and the success 
obtained render it possible to. remedy any initial defects and convince the 
Natives themselves of the advantages of the system. 

The basis of the village will be the “native farm” consisting of hygienically 
constructed dwellings and an enclosed garden with accommodation for 
poultry and domestic animals; fruit trees will be planted in the garden and it 
will be used mainly for growing vegetables. Another piece of ground will 
be set apart for each village in addition to the ground necessary for its 
natural development; part of this ground will be reserved for pasture and part 
will be used for the cultivation, in allotments belonging to each farm, of food- 
stuffs for the use of the village itself and for sale. It is left to the respective 
colonial Governments to fix, with due regard for local requirements and con- 
ditions, the area of each garden and each private allotment and of the ground 
reserved for free pasture. The boundaries of the free pasture ground will be 
fixed as soon as it has been decided to form a village; the gardens and allot- 
ments will be marked out as and when the village is occupied. 

Alienation of the farm will not be permitted and the farm will not 
be subject to any tax; it will be transmittted by inheritance undivided. Provi- 
sions relating to the possession and transmission of farms will be drawn up in 
each colony by the colonial Government, as far as possible in conformity with 
the customs of the tribes concerned, subject however to any adjustments which 
it may be necessary to make in conformity with the Portugese conception of 
the family. 

In the allocation of farms preference will be given (a) to heads of 
families from 25 to 40 years of age who have performed military service and 
whose conduct during their service has been satisfactory, (b) to heads of 
tamilies, also of the above ages, who have been employed as workers in large 
agricultural undertakings, and (c) other things being equal, to heads of families 
with the largest number of children. 

For the admission of families to villages the most important considera- 
tion, which will take precedence of all others and in every case, will be the con- 
ditions of morality found in the customs concerned. A medical examination will 
be made before families are admitted, in order to eliminate carriers of con- 
tagious diseases and families whose members cannot fully ensure their main- 
tenance. 

The administrative authorities will be responsible for the management and 
supervision of the villages, and these authorities will do everything in their 
power to assist the religious missions supported by the State to undertake the 
spiritual guidance of the villages and to collaborate with the administrative 
authorities in the economic sphere. The person designated as village chief by 
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the administrative authorities will have duties and powers varying according 
to the state of social development of the population in each colony. When it 
is possible in view of the number of inhabitants in the villages and their level 
of civilisation, elected administrative councils (juntas) will be set up with the 
village chief as president. 

The villages will have services for sanitary, social, technical, and spiritual 
assistance, forming part of the system of general relief and protection of Natives, 
and including (a) medical and pharmaceutical assistance for the whole popula- 
tion of the village and the installation of a dressing station or hospital under 
the conditions laid down for workers in the Native Labour Code, (b) installation 
of a créche for the care of the children living in the village, when 
there are more than 20 children, (c) guidance in agriculture and stock raising 
by a technician, and (d) elementary education given by missionary-trained 
teachers where the remoteness of the village makes it impossible for the chil- 
dren to attend school regularly at the nearest mission station. 

Special regulations will be drawn up in each colony respecting the method 
of collaboration between the public services and the religious missions supported 
by the State in connection with this relief service. 

For the first year after the formation of a village the inhabitants will be 
exempt from the payment of Native taxes and will not be recruited for work for 
the State. These privileges may be renewed for a year at a time for two further 
years. During this period Natives must not be recruited in the village for the 
service of private individuals. 

The State will grant the following articles free of charge for the purpose 
of the creation of villages and their development: (a) agricultural implements 
and seeds for the first year, (b) trees and plants for the villagers’ gardens, and 
(c) food till the first harvest. 

Provision will be made each year in the budget of the colonies for the 
necessary appropriations for the various forms of State assistance to natives. 

The colonial Governments may (a) create native districts near urban 
centres at the expense and with the assistance of the municipalities concerned, 
and (b) direct the recruiting of labour for mining, industry, agricultural and 
stock-raising undertakings with a view to the settlement of neighbouring pro- 
perties and sites by families provided with dwelling houses and gardens 
for their own use. 

The colonial governors are to issue the regulations for the administration 
of the Decree with due consideration for the usages and customs of the different 
indigenous populations and the special conditions prevailing in each colony. 


Education. 


With regard to the special educational system for Natives, attention should 
be drawn to Decree No. 31,207 promulgated by the Portuguese Government 
on 5 April 1941, approving a new “missionary code”, according to which this 
education will in future be delegated exclusively to missionaries and their as- 
sistants. The code defines the nature and extent of the relations which must 
exist in the Portugese oversea colonies between the civil authorities and the 
clergy and lays down regulations governing all relevant legal questions. This 
is an important document which complies with the principles laid down on 
the one hand in the Concordat and the missionary agreement concluded be- 
tween the Holy See and the Portuguese Republic on 7 May 1940, and on the 
other hand in the Papal Bull “Sollemnibus Conventionibus” of 14 December 
1940, which gave ecclesiastical consecration to the aforesaid agreements. 

The colonial governors are to draw up the plans and programmes for 
the organisation of indigenous education. These plans and programmes will aim 
at developing national sentiment amongst the Natives and ensuring their moral 
training; they will also have in view the development of habits of work and 
of aptitude for work suited to men and women respectively, in conformity with 
the economic conditions and requirements of the various regions. 

By moral training is meant in particular cessation of idleness and the pre- 
paration of future rural workers and artisans capable of sufficient work to meet 
their requirements and their social responsibilities. 
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Indigenous education will accordingly be essentially nationalist and practical 
in character. It will take into account the social condition and psychology of 
the peoples for whom it is intended and will aim at ensuring that the Native 
is able to provide for his own maintenance and that of his. family. The Govern- 
ment, through the educational services of the colonies concerned, will specify 
the technical instruction which should be given in each region. Instruction 
in the Portuguese language and the use of that language will be 
compulsory in the schools. Portuguese will also be used in relations with the 
Natives. The vernacular may however be used in religious instruction. 

The governors will come to an agreement with the prelates of the dioceses 
and the missionary districts for the transference of education from the 
State services to the missions, and will promulgate the necessary orders for 
this purpose. In localities where missions are not yet installed or where they 
cannot begin at once to carry out their duties in the sphere of education, educa- 
tion will be carried on by the State until the missions are able to undertake 
it themselves. 

The missionary code contains special measures relating to the training of 
the teaching staff, their conditions of service, and supervision of the work of 
the missions in, the sphere of education.* 


THE NORTHERN RHODESIAN CoPpPERBELT 
DEBATE IN THE British House or Commons 


In the British House of Commons on 10 April 1941 a debate 
took place on the report of the Commission appointed to enquire 
into the disturbances in the Coppérbelt in April 1940 and the action 
taken by the Northern Rhodesian Government, 


Mr. Creech Jones, who raised the question, examined many of the detailed 
recommendations of the Commission. He also drew particular attention to the 
fundamental questions of industrialisation, workers’ organisation, and the colour 
-bar. 

In connection with industrialisation, he cited the following indications of 
the growth of a permanent labour force. Out of 280,000 adult tax-payers in 
the Territory, 90,000 were estimated shortly before the war to be employed 
abroad, 48,000 were unfit for full manual labour, 67,000 were wage-earners in 
the Territory, and only 60,000 earned their livelihood other than by wage-earn- 
ing employment. On the large mines, in one case, 35 per cent. of the African 
labourers had been in employment for more than two years, and in other cases 
23 per cent. and 27 per cent. In a recent count of the population it had been 
found that two-thirds of the children in the mining area had been born there. 
“In those conditions”, said Mr. Creech Jones, “you cannot hope to preserve 
very much of the structure of tribal life, with its predominance of tradition, 
as in the villages. I suggest that if the Government do not favour a permanent 
family settlement at least they should hurry on with proper arrangements in 
respect to repatriation and recommitment (sic) and there should also be better 
schemes in respect of deferred pay. Above all, there should be a policy for 
agriculture in the villages.” 

With regard to the “Elder” system, Mr. Creech Jones pointed out that it 
was not generally operative, that at the best it had only functioned for compound 
purposes, and that when the dispute occurred it seemed to break down altogether. 
“Obviously, with the flow of labour in and out of the Copperbelt, the forms of 
combination such as we are most familiar with in this country cannot be 
established very easily, but I hope that in the case of the permanent labour 
force, of the more experienced Africans established about the mines, the practice 
of combination may be allowed to develop and, indeed, encouraged in every 
way.” He expressed the hope that the Labour Officers would do all they could 
to give a guiding and helping hand to the Africans in this respect. 

Mr. Creech Jones described the colour bar as the touchstone of British ad- 
ministration in Africa. He suggested that if the Africans could not be admitted 
to the European trade unions the Government would have to limit European 





1 Didrio das Sessées, Assemblea Nacional, Third Supplement, No. 104, 16 Apr. 1941. 
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employment and insist upon an increased quota of employment in supervisory 
posts for the African workers. “The entrance of European workers must not 
be permanently allowed, it should be controlled and the Government should de- 
clare that European employment must not prejudice the future prospect of the 
African workers in the industry.” 

Other speakers agreed in emphasising the importance of the colour bar 
question and the need for widely developed social services in the mining areas. 

In reply, the Under-Secretary of State for the Colonies drew attention to 
the short history of copper mining in Northern Rhodesia and the fluctuations in 
the labour demand. He pointed out that there was no present agreement among 
representative and competent people as to the advisability of stabilising the 
urban population, “but there is one thing that we can all be agreed upon, and 
that is that where the Africans take their wives and children there should be 
developed adequate housing provision and facilities of all kinds to enable them 
to live the kind of life which we think they ought to be allowed to live”. With 
regard to the colour bar, the Under-Secretary again repeated his statement that 
the British Government was opposed to the colour bar in Northern Rhodesia. 


It is the accepted policy of His Majesty’s Government to give the 
Africans of Northern Rhodesia, as well as those of all other Dependencies 
in tropical Africa, opportunities for qualifying for any post or employment 
for which they are capable, and to supply the requisite educational train- 
ing. It is important to create conditions in which an increasing number 
of applicants can be trained for large-scale employment—agricultural, 
medical, educational, technical, legal, clerical, and the like. But we must 
remember that the pace of this movement depends largely on our ability 
to provide trained African teachers and give adequate education. 


He added, however, that in applying this policy the European 
trade unions would have to be consulted. Certain commitments had been entered 
into in regard to the reinstatement of Europeans who had left the mines to 
undertake military service, and, in general, “the very basis of our trade union- 
ism would be blown sky high unless the rights of trade unions, as they are in 
our own country, are safeguarded when skilled jobs are done by what may be 
regarded as unskilled persons”. On the development of trade union organisation 
among the Africans, the Under-Secreary commended the “Elder” system as the 
only system on the Copperbelt which had some semblance of acting for repre- 
sentatives of the Africans. He assured the House, however, that no obstacle 
would be put in the way of Africans organising themselves in trade unions 
whenever they were ready to do so. 

In conclusion, he summarised the position as follows: 


This is a young and developing industry, in which it is imperative that 
the workers should be content. While it is true to say that much work has 
been done, there is still more to be done. Do not let the mistakes of the 
past be repeated. We have seen the mistakes that were made in the early 
development of industry in this country, and I trust that those responsible 
for the Copperbelt and for industry generally in the Colonies will benefit by 
the experience we have had here. Let the mine owners in the Copperbelt 
and the Government of the Territory now get together and establish such 
conditions for the people living in the Copperbelt that the sad circumstances 
which necessitated the Commission will soon be forgotten, and a new era 
of happiness and contentment for the workers and their dependants will be 
established in this part of the Empire. This, and this alone, will bring much 
satisfaction not only to the African workers but to the Territory as a 
whole. It will bring prosperity to the mine owners and the Government. It 
will bring great satisfaction to the Colonial Office and the people of this 


country.’ 


LazBour CONDITIONS IN UGANDA 


The Government of Uganda has published a brief report on 
labour conditions in 1940. 


1 Parliamentary Debates, House of Commons, 10 April 1941. Cf. also International 
Labour Review, Vol. XLIII, No. 5, May 1941, p. 542 
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During the year a total of 87,484 Africans were recorded as travelling to 
and 62,726 as travelling from Uganda. Recruited labour totalled 8,311, and labour 
agents numbered 21. Wages offered to ginnery workers were 1s.5d. a month 
higher than in 1939. Otherwise there was no change in wage-rates. The cost 
of locally grown foodstuffs remained the same; articles which increased in price 
include clothes (25-33% per cent. shoes (25-30 per cent. and china and glass- 
ware (25-40 per cent.). There is only one registered trade union in 
Uganda, the Uganda African Motor Drivers’ Association. Among other workers 
three minor strikes occurred, all settled by negotiation. Under the Masters and 
Servants Ordinance 34 convictions were registered against workers and 36 
against employers and labour agents. The Labour Inspectorate settled 5,661 
disputes out of court by conciliation. In addition 1,300 Africans were advised in 
matters not covered by the Masters and Servants Ordinance.’ 


ORGANISATION OF PRODUCTION IN FRANCE 


CoMPoSITION OF THE COMITTEES FOR THE ORGANISATION 
or Propuction 


In a statement to the press Mr. Pierre Pucheu, Secretary of 
State for Production in France, has expressed his intention of 
making certain changes in the composition of the organising com- 
mittees for industrial production? by including artisans and wage- 
earning employees on these committees. 


In this connection he declared: 


Although the working class would appear to be more justifiably con- 
cerned with problems of a social character than with problems of a purely 
technical and economic nature, I have decided to call upon wage-earning 
employees to take part in the economic management of the country, in 
particular as regards questions such as the organisation of short time, the 
closing of works, etc. 


With regard to the duties of members of the organising committees, Mr. 
Pucheu expressed the desire to see these members act “not as mere owners of 
undertakings solely concerned with the defence of their personal interests but as 
mandatories of public authority”. He said that he intended to make owners of 
undertakings understand that when sitting on the organising committees they 
must consider solely the interests of France. 

With regard to certain allegations according to which the organisation of 
the committees had favoured the occupied zone to the detriment of the unoccu- 
pied zone owing to the fact that all the main services were in Paris, Mr. Pucheu 
stated that he intended to strengthen the local decentralising organisations in the 
occupied zone so as to compensate for the upsetting of the equilibrium between 
the two parts of France. 

He declared finally that he would shortly set up organising committees for 
commerce with a general organising committee to ensure the liaison between 


them.’ 


Tue CorporATIVE ORGANISATION OF SEA FISHING 


A system of corporative organisation for sea fishing was intro- 
duced in France by an Act of 13 March 1941.4 The corporation for 
sea fishing will include all persons who are engaged in the fishing 
industry, whether industrialised or not, at sea or along the coast. 

2 Uganda Protectorate: Annual Report of the Inspectorate of Labour for the year 


ended 31st December, 1940 
2Cf. International Labour Review, Vol. XLI, Nos 2-3, Aug.-Sept. 1940, p. 122. 
8 Paris-Soir, 23 March 1941. 


“For the corporative organisation of agriculture in France, cf. International Laboug 
Review, Vol. XLIII, No. 3, March 1941, p. 318. 
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Industrial and commercial undertakings connected with fishing 
may be included in the corporation under inter-ministerial orders 
which will specify the classes of employees of these undertakings 
who are to be members of the corporation. 


Local Organisations. 


The corporative organisation of sea fishing includes: (1) local unions; (2) 
regional federations of unions; (3) inter-occupational fishing committees and 
regional and, where necessary, local commissions attached to them; (4) the 
Central Corporative Committee for Sea Fishing. 

The Act prescribes the composition and duties of each of these organisations. 
It provides in particular that the Central Corporative Committee will exercise 
general direction over the corporative activities both from the social and from 
the economic point of view. It will guide and co-ordinate the work 
of the regional federations of unions and will also draw up the general plans and 
programmes for the organisation of the fishing industry by the inter-occupa- 
tional committees. 


Discipline. 

In the exercise of their occupation all members of the corporation are bound 
to comply with the regulations and decisions of the corporative organisations 
approved by the Secretary of State for the Marine, and to contribute to the cost 
of these organisations. For the purpose of this contribution the Secretary of 
State for the Marine may authorise the Central Corporative Committee to make 
deductions from the proceeds of sales.’ 


ProvisionNAL COMMITTEE FoR THE DistriBuTION or Nets 
AND FisHinc TACKLE 


An Order of 10 March 1941 provided for the setting up of a 
provisional committee for the distribution of nets and fishing tackle. 


This committee will consist of two sections, the first for the English Channel 
and Atlantic coasts, and the second for the Mediterranean coast. 

The Order provides that all sales effected by the manufacturers shall be sub- 
ject to supervision by this committee.” 


REGULATION OF THE PROFESSION OF ARCHITECT 


By an Act dated 31 December 1940 an Order of Architects is 
created in France, and rules are laid down for the organisation of 
the profession, 


In future, no person may assume the title or carry on the profession of archi- 
tect unless he: (1) is of French nationality; (2) is in full enjoyment of his civil 
rights; (3) holds a diploma, the conditions for the obtaining of which are to be 
laid down by a Ministerial Decree; and (4) is admitted a member of the Order 
by the Council of the Order, which is responsible for verifying the fulfilment ot 
the above-mentioned conditions and also for the attainment by the candidate of 
the necessary moral standard. 

The Act contains special provisions laying down the conditions under which 
foreign nationals may be authorised to practise as architects in France. 

The profession of architect is incompatible with that of contractor or sup- 
plier of materials or articles used in building. 

Except in cases where the architect is employed as an official in a public ad- 
ministrative department, he fixes his fees by agreement with his clients. He is 





1 Journal officiel, 30 March 1941, p. 1370. 
2 Ibid., 27 March 1941, p. 1324. 
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forbidden to accept any other remuneration, even of an indirect kind, from any 
third party on any account whatsoever in respect of the work he has under- 
‘aken to perform. 


Every architect must observe the rules contained in the code of professional 
obligations to be laid down by public administrative regulations. This code will, 
in particular, determine the conditions under which an architect must take out 
an insurance policy covering all risks arising out of his professional responsi- 
bilities. 

Architects are prohibited from forming occupational unions of the kind cov- 
ered by Book III of the Labour Code. 


The organs of the Order are to be a Supreme Council and district councils. 
The Supreme Council will be attached directly to the Secretary of State for 
Public Instruction. It is to consist of 12 architects, elected in a manner to be 
laid down by public administrative regulations. One of these will be appointed 
as president by Decree. He will have the right to a casting vote. One-third of 
the Council is to be re-elected every two years. A member of the Council of 
State is to be attached to the Supreme Council as legal adviser. 

A district council is to be created in each of the districts to be determined 
by public administrative regulations. It will consist of 7 or 11 members according 
as the number of registered architects in the district is less or more than 100. 

Each district council will draw up a list of the architects in its particular 
district. This list will be kept available to the public both at the headquarters of 
the district council and in the prefectures and sub-prefectures of the district. It 
must be published in a journal carrying legal anouncements. 

The following penalties may be inflicted: (1) private reprimand by the 
council; (2) warning to be noted in the architect’s personal file; (3) suspension 
for a period not exceeding one year; (4) expulsion. The first two penalties are 
to be inflicted by the district council, and the last two by the Supreme Council 
on the proposal of the district council. 

The Act also contains provisions concerning the dissolution of existing as- 
sociations of architects and the handing over of their property.” 


INDUSTRIAL RELATIONS 


ESTABLISHMENT OF ARBITRATION MACHINERY IN THE COAL 
INDUSTRY IN THE COMMONWEALTH OF AUSTRALIA 


Under the powers conferred by the National Security (Coal 
Mining Industry Employment) Regulations, a Central Reference 
Board and local reference boards have. been established by the 
Governor-General for the prevention or settlement of any industrial 
dispute in the coal mining industry in Australia. 


The Central Reference Board. 


The Central Reference Board consists of a Special Representative of em- 
ployers and employees respectively and an equal number of other representatives 
of employers and employees together with a Chairman who must be a judge 
of the Commonwealth Court of Conciliation and Arbitration. : 

The representatives of employers and employees are nominated by or on 
behalf of the respective employers and employees in a manner approved by the 
Minister of State for Labour and National Service. 





1 Journal officiel, 26 Jan. 1941, p. 430. 
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If, on any question before the Board, the members are not unanimous, the 
opinion of the Chairman prevails. 
The Central Reference Board has cognisance of : 


(a) Any industrial dispute, between an organisation of employees on the 
one hand, and employers or associations of employers on the other hand, referred 
to it by the persons or organisations or associations parties thereto or by the 
Minister ; 

(b) All matters arising under any existing award of the Court affecting 
the coal mining industry so referred to it; 

(c) Any industrial dispute or matter referred to it by a local reference 
board; and 

(d) Any other matter affecting industrial relations in that industry which 
the Chairman of the Board declares is, in the public interest, proper to be dealt 
with under the Regulations. 


The Central Reference Board in dealing with any industrial dispute has all 
powers which, by the Commonwealth Conciliation and Arbitration Act or by 
the National Security (Industrial Peace) Regulations, are given to the Com- 
monwealth Court of Conciliation and Arbitration or the Chief Judge as regards 
an industrial dispute of which the Court has cognisance. 

In exercising its power the Central Reference Board acts according to 
equity, good conscience, and the substantial merits of the case, without regard to 
technicalities or legal forms, and is not bound by any rules of evidence. 

The Central Reference Board may refer to a local reference board for in- 
vestigation and report any industrial dispute, which, as soon as may be, is bound 
to make the investigation and report. 


Local Reference Boards. 


The local reference boards are established by the Governor-General on 
the recommendation of the Chairman of the Central Reference Board. Every 
local board consists of a chairman and an equal number of other members re- 
presentative of employers and employees, respectively, to be appointed by the 
Governor-General. 

Subject to the directions of the Central Reference Board, a local reference 
board has power: 


(a) To settle disputes as to matters arising out of any award of the Court, 
or award or order of the Central Reference Board; 

(b) To endeavour by means of conciliation to settle disputes about any local 
matters likely to affect the amicable relations of employers and employees in the 


industry ; : 
(c) To investigate and report upon any industrial dispute or matter or part 


thereof referred to it by the Central Reference Board; 

(d) To settle any industrial dispute or matter or part thereof referred to it 
by the Central Reference Board for settlement ; and 

(e) To enquire into and report to the Central Reference Board on subject 
matters not covered by any award of the Court or award or order of the Central 
Reference Board. 

Leave to apply to the Central Reference Board for the review of a decision 
of a local reference board may be granted to any party by the Chairman of the 


Central Reference Board. 
An award or order of the Central Reference Board cannot be challenged or 


appealed against or called in question in any court om any account whatever.’ 
STRIKES IN THE UNITED STATES 


PREVENTION OF STRIKES IN DEFENCE INDUSTRIES 


A new national labour policy governing strikes in defence in- 
dustries in the United States developed as a result of President 
Roosevelt’s proclamation of an “unlimited national emergency” on 





1The New South Wales Industrial Gazette, Feb. 1941. 
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27 May 1941. Upon issuing the proclamation the President declared 
that the Government is determined to use all its power to prevent 
interference with the production of materials essential to the nation’s 
security. 


The relevant passage of the statement reads as follows: 


All of us know that we have made very great social progress in recent 
years. We propose to maintain that progress and strengthen it. When the 
nation is threatened from without, however, as it is today, the actual pro- 
duction and transportation of the machinery of defence must not be inter- 
rupted by disputes between capital and capital, labour and labour, or capital 
and labour. The future of all free enterprise—of capital and labour alike— 
is at stake. 

This is no time for capital to make, or be allowed to retain, excess 
profits. Articles of defence must have undisputed right of way in every 
industrial plant in the country. 

A nation-wide machinery for conciliation and mediation of industrial 
disputes has been set up. That machinery must be used promptly—and 
without stoppage of work. Collective bargaining will be retained, but the 
American people expect that impartial recommendations of our govern- 
ment services will be followed both by capital and by labour. 

The overwhelming majority of our citizens expect their Government 
to see that the tools of defence are built; and for the very purpose of pre- 
serving the democratic safeguards of both labour and management, this 
Government is determined to use all of its power to express the will of its 
people, and to prevent interference with the production of materials essen- 
tial to our nation’s security. 


It appears from the President’s statement that although the official 
machinery for the settlement of labour disputes remains the same’ and although 
the terminology of “conciliation” and “mediation” is retained, the new policy has 
vastly greater potentialities for exerting pressure on both employers and 
unions. 

As a first result of the proclamation of an unlimited national emergency, 
the National Defense Mediation Board resorted — in handling labour disputes 
in defence industries — to a new policy based on the following principles : 


1. The Board will attempt to resolve issues in a certified case only on 
the conditions that (a) no work stoppage occurs or (b) where a stoppage is in 
progress strikers return to work. 

If no work stoppage takes place or if strikers resume their jobs upon 
certification and request, final recommendations, particularly in reference to 
wages, will be retroactive to a given date—usually that upon which a strike is 
ended or a strike threat withdrawn, but possibly that agreed to mutually by 
parties to the dispute. 

3. Rejection of back-to-work requests, violation of no-strike pledges, or 
rejection of recommendations, will be followed by reference of cases to the 
President for action which may result in the Government’s taking over the 
operation of a plant, breaking a strike by the use of regular Army troops, and 
policing a back-to-work movement by the Army. 


By an Executive Order of 9 June 1941, the President, in pursuance of the 
Board’s new policy, directed the Army to take over supervision of production at 
the North American Aviation Corporation’s plant at Inglewood, California, 
where a worker’s union struck in violation of a no-strike pledge to the National 
Defense Mediation Board while hearings were still progressing. The strikers 
returned to work and the dispute was settled on the basis of the Board’s recom- 
mendations. 

The United States Senate, by voting an amendment to the Selective Training 
and Service Act *, specifically empowered the President to take over operation of 
plants closed by labour disputes which fail to yield to Federal conciliation and 





1Cf. International Labour Review, Vol. XLIII, No. 5, May 1941, p. 560, concerning 
the creation of a National Defense Mediation Board. 


2 Cf. International Labour Review, Vol. XLII, Nos. 5-6, Oct.-Nov. 1940, p. 245. 
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mediation. A further amendment approved by the United States Senate ex- 
presses congressional disapproval of defence strikes and condemns strikes or 
lockouts where either party to the dispute refuses to accept or abide by results 
of mediation or arbitration. 

A further step supporting this continuous-production policy was the “work 
or fight” order issued on 9 June 1941 by the Director of Selective Service, under 
which local draft boards are instructed to reconsider the classification of strikers 
previously deferred from military service as necessary to national defence in their 
civilian jobs. 

The enforcement of the new national labour policy governing strikes in 
defence industries shows that without resort to anti-strike legislation the execu- 
tive power may immediately put an end to serious strikes in vital defence in- 
dustries. It may be added that this result has been reached through means which 
cannot be enjoined or delayed through lawsuits or court action of any kind.’ 


Srrrxe Statistics For 1940 


According to the Bureau of Labor Statistics the total number 
of strikes in 1940 was 2,493 as compared with 2,613 in 1939, and 
the persons involved totalled 573,364 in 1940 and 1,171,942 in 1939. 
Man-days idle amounted to 6,679,745 in 1940 as compared with 
17,812,219 in 1939. 

Controversies settled by direct negotiations between employers 
and unions decreased slightly but those settled with the aid of Gov- 
ernment conciliators rose substantially in proportion to all strikes. 


Causes. 


Union recognition and related causes played a substantially smaller part in 
the strikes in 1940 than in those taking place in 1939. Controversies over wages 
and hours show a corresponding increase. 

The following tabulation shows the number of strikes ending in 1940 and 
attributed by the Bureau of Labor Statistics to the various causes listed, the 
proportion which such strikes bear to all strikes, and the corresponding percent- 
ages for 1939. 


























1940 ica ge oe 1939 

roportion o isputes s Hy 

Cause Number of related to the various Corresponding 

disputes strike causes percentage 
Wages, hours 75.3 30.2 26.5 
Union organisation: 1,243 49.9 53.5 
Recognition 767 30. 34.5 
Closed shop 289 11.6 12.3 
Discrimination 123 4.9 4.8 
Miscellaneous 497 19.9 20.0 
Union rivalry 81 3.2 1.8 
Sympathy 29 1.2 1.8 








Methods of Settlement. 


The role of Government conciliators in 1940 was enlarged, as appears 
from the second tabulation. Strikes ending in 1940 are classified according to 
various methods of settlement. The first column of figures shows the number 
settled in each of four ways and those not formally settled. The second column 
shows the percentage of settlements in each manner based on the total number 
of strikes. The third column gives corresponding percentage, for 1939. 





1 Labor Relations Reporter, 2 and 16 June 1941. 
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Method 1940 1940 1939 
— Number Per cent. Per cent. 
Employer-employee 24 1.0 1.2 
Employer-union 1,004 40.3 41.4 
Government conciliation 1,066 42.7 38.1 
Private conciliation, arbitration 33 1.3 1.8 
No formal settlement 366 14.7 17.14 





Results of Strikes in 1940. 


The proportion of successful strikes shows a slight increase. 

The following tabulation shows strikes in 1940 classified according to the 
results in substantial gains, partial gains, or little or no gains to the employees. 
The second column of figures shows the percentage which each classification 
bears to the number of strikes. The third column of figures gives correspomding 
percentages for 1939. 














1940 1940 1939 
Result Number Per cent. Per cent. 
Substantial gains to workers 1,047 42.0 39.7 
Partial gains to workers 31.8 32.3 
Little or no gains to workers 433 17.4 18.8 
Other 219 8.8 9.2 





Defence Strikes. 


Of the total number of strikes reported as beginning in 1940, 252 were in 
11 industries classified as defence industries. They involved 139,434 employees and 
caused 1,460,331 days of idleness. 

The percentage of days of idleness to all days worked was 0.26 per cent. 
This percentage was highest in the electrical machinery industry (0.68 per cent.) 
although one-third of the total was accounted for by one strike against a com- 
pany not engaged in defence production. The lowest percentage was in the engine 
manufacturing industry (0.06 per cent.). 

It was reported by the War Department that the loss of time through strikes 
in defence industries from 1 January to 26 May 1941 was 2,000,000 days, which 
exceeded the total given by the Bureau of Labor Statistics for all 1940. Much 
larger numbers of workers, however, were employed in defence industries in 
1941, and there was no estimate of the percentage of the days of idleness to the 
total days worked.* 


Gotp Coast TRADE UNION LEGISLATION 


Two laws, assented to on 10 March 1941, define the rights and 
regulate the activities of trade unions in the British West African 
dependency of the Gold Coast. 


The Trade Unions Ordinance, 1941, provides for the compulsory registration 
of trade unions through the Chief Inspector of Labour. The Ordinance, in con- 
junction with the Trade Union Registration Rules 1941, defines the conditions of 
registration, and declares that the purposes of any trade union shall not be un- 
lawful by reason merely that they are in restraint of trade. 

The Conspiracy and Protection of Property (Trade Disputes) Ordinance, 
1941, governs the activities of trade unions during disputes connected with em- 
ployment. It excludes from indictment as conspiracy any agreement or act in 
pursuance of an agreement in contemplation or furtherance of a trade dispute if 
such action, if committed by one person, would not be punishable as a crime. It 
legalises peaceful picketing and prohibits actions of tort against trade unions. On 
the other hand, penalties are provided for breach of contract by persons employed 


1 Monthly Labor Review, May 1941; Labor Relations Reporter, 9 June 1941. 
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on public service by public authorities and breach of contract involving injury to 
persons or property. Strikes or lockouts are illegal if they have any object 
other than the furtherance of a trade dispute within the trade or industry or are 
designed or calculated to coerce the Government. Penalties are also provided for 
intimidation.* 





EMPLOYMENT 


SUPERVISION OF PLACING AND EMPLOYMENT OF 
WorKERS IN BELGIUM 


Two Orders were issued in Belgium on 4 and 10 April 1941, one 
by the Secretary-General of the Ministry of Labour and Social Wel- 
fare, the Secretary-General of the Ministry of Justice, the Secretary- 
General of the Ministry of Economic Affairs, the Secretary-General 
of the Ministry of Agriculture and Food, and the Secretary-General 
of the Ministry of Finance, the other by the Secretary-General of 
the Ministry of Labour and Social Welfare and the Secretary- 
General of the Ministry of Economic Affairs, to add certain details 
to and to supplement the provisions relating to the control of em- 
ployment, the organisation of the public employment exchanges 
for workers, and the duties of the National Labour Office. 


Control of Employment. 


The Order of 4 April 1941 makes it compulsory for heads of undertakings 
employing even temporarily not less than 50 intellectual or manual workers to 
report to the régional offices of the National Employment and Supervision Office 
any vacancies which occur in their undertaking or establishment. They are also 
bound to engage their employees through the regional offices of the National 
Employment and Supervision Office. This obligation is, however, subject to two 
provisoes: heads of undertakings* may specify by name the workers whom they 
wish to engage—and in this case the manager of the regional office of the Na-« 
tional Employment and Supervision Office is bound to comply with their request 
—and, further, heads of undertakings may select workers from applicants sent to 
them by the regional o‘fice, provided that they must state the reasons why they 
have rejected the other applicants. 

The private employment exchanges approved by the Ministry of Labour 
and Social Welfare are not allowed to take any part in the recruiting of workers 
for undertakings emploving 50 workers or more. In the case of other under- 
takings the State subsidy will not be granted to these private employment ex- 
changes unless they have reported to the competent regional office the names 
of the workers engaged through them. 

The provisions of this Order do not apply to the recruiting of agricultural 
workers, domestic servants, theatrical, music hall or café concert artistes, and 
musicians. The existing fee-charging employment agencies are authorised to 
continue their work in connection with the engagement of workers for these oc- 
cupations, but they are prohibited from taking any part in the engagement of 
other workers, and no new fee-charging employment agencies may be created. 
Those which are allowed to carry on their work must obtain a permit from the 
Head of the Ministry of Labour and Social Welfare and must submit to his 
supervision. Permits are personal and are valid for not more than three years; 
they may be renewed and are issued subject to specified conditions. 

The Order prescribes the penalties to which persons guilty of contraven- 
tions are liable. 





1Gold Coast: The Conspiracy and Protection of Property (Trade Disputes) Or- 
dinance, 1941, No. 12 of 1941, dated 10 March 1941. The Trade Unions Ordinance, 
1941, No. 13 of 1941, dated 10 March 1941. 
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Organisation of Public Placing. 


The object of the Order of 10 April 1941 is to define the duties of the old 
National Employment and Unemployment Office, which, after the invasion of 
Belgium. was reconstituted under the title of National Employment and Super- 
vision Office; this title is now changed to National Employment Office. 

According to this Order the duties of the National Employment Office are to 
advise and direct workers in their search for employment, to place them in 
employment, and to assist them to improve their occupational skill; in carrying 
out its work the Office must take into consideration the necessities of regional 
and national economic life, the requirements of particular undertakings, and the 
interests of the workers themselves, having due regard to their family situation 
and their physical or occupational capacity. 

The general structure of the organisation of public placing remains the 
same as before the war. The National Employment Office will carry on its work 
through the medium of employment offices set up wherever the requirements of 
economic life justify the institution of an office; the National Office will specify 
the area of jurisdiction of each office. 

It may set up national placing services for certain industries or occupations 
specified by the Head of the Ministry of Labour and Social Welfare on the 
recommendation of the Director General of the National Office, for the 
purpose of facilitating the distribution of workers in conformity with the re- 
quirements of economic life. 

Employers who employ as a rule more than five workers are bound to supply 
the National Employment Office at its request with all information respecting 
the composition of their staff and the work of their undertakings. 

In the performance of its duties the National Employment Office will ensure 
that the physical and occupational qualities of applicants for work are accurately 
ascertained. The Office must devote special attention to assisting young workers 
in their search for employment and in acquiring the necessary occupational skill; 
it may take steps and even make grants for the purpose of ensuring and promot- 
ing the further training or occupational rehabilitation of workers. 

One of the most novel provisions of this Order is contained in subsection 1 
of section 10, which reads as follows: 


Any head of an undertaking habitually emploving more than five 
workers shall be bound, if so required by the National Employment Office, 
to dismiss werkers specified by the National Employment Office, who are 
unmarried or are widowers or divorced and have no children, in order to 
replace them by workers with the same occupational qualifications sent by 
the National Employment Office who are married or are widowers or di- 
vorced and have children dependent upon them. 


Workers who are dismissed for this reason will not be entitled to the notice 
or the compensation in lieu of notice provided for by the legislation concerning 
contracts for the hiring of services. Both employers and workers may appeal 
to the Head of the Ministry of Labour and Social Welfare against decisions for 
dismissal taken by the National Employment Office, but the appeal will not sus- 
pend the carrying out of the decision. 

Penalties are prescribed for contraventions of the provisions of the Order.* 


MEASURES DEALING WITH UNEMPLOYMENT IN INDIA 


Various measures have been taken recently to deal with un- 
employment among the educated, as well as other, classes in different 
parts of India, particulars of which are briefly stated below. 


Census of Unemployed. 


Provision has been made, by the inclusion of appropriate questions, in the 
1941 national census for determining the nature and extent of unemployment 





1 Moniteur belge, Brussels, No. 102, 12 Apr. 1941, pp. 2595, 2599. 
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among the educated, as well as other, classcs, and the reproduction rates in 
order to copie fertility statistics.* 


Placing Arranyements. 


The Emplo,ment Bureau, started by the Government of Bihar in 1935 as 
an experimenta: measure for assisting educate: uim.nployed young persons in 
finding suitable employment, had up to 31 March 1939 registered 2,624 applicants 
for work and 2,100 vacancies, the total number cf persons placed in employment, 
including 181 apprentices, during that period being 525." 

The Government of Assam has also taken steps for maintaining a register of 
educai-d unemployed in the Province, with the object of facilitating placing. 
Only those who are not, on account of age, disqualified for admission for gov- 
ernment service will be registered.* 


Industrial Training Courses and Grants-in-Aid. 


The classes, organised by the Department of Industries, Bengal, for provid- 
ing training, free of cost, to educated unemployed young persons in metal casting 
and the manufacture of cutlery, pottery goods, inks, adhesives, etc. are to be 
continued.* 

A sum of 20,000 rupees has been allotted by the Government in the Punjab 
for grants to be made during 1940-41 to assist young persons with the necessary 
training to start industrial or commercial enterprises or expand existing concerns. 
Individual grants, which will as a rule be limited to 1,500 rupees, are to be 
conditional upon the investment of an equal amount by the beneficiary, but they 
will not be refundable or recurring.° 


Land Settlement Schemes. 


Experimental schemes for settling educated unemployed on the land have 
been approved by the respective Governments and are to be undertaken in the 
Province of Sind® and in the States of Bhopal” and Mysore.* 


PROBLEMS OF WOMEN’s WoRK IN WARTIME IN GERMANY 


An article published in R. K. W. Nachrichten ® gives a survey 
of various aspects of the problem of women’s work in wartime in 
German industry. The main points dealt with in the article are 
summarised below. 


Allocation of Labour. 


The increased activity in all branches of industry requires the well-planned 
participation of women; the employment possibilities are so varied that a voca- 
tional selection can be made for all women. When after a vocational test, an 
applicent appears to have the necessarv canacities for a certain occupation, the 
medical officer of the plant should decide whether she is suitable for the post, or 
whether for reasons of health another job has to be found. Upon this decision 
training is generally undertaken in special training workshops. 





1 The Amrita Bazar Patrika, Calcutta, 19 Nov. 1940. 
2 Communication to the I.L.O. 
The Bombay Chronicle, 5 Feb. 1941. 


. <Summuniqn’ dated 7 Dec. 1940, issued by the Director of Public Information, 
engal. 


& The Hindustan Times, Delhi, 13 May 1940. 

©The Bombay Chronicle, 11 May 1940. 

7™The Statesman, New Delhi, 1 May 1940. 
st. The Leader, Allahabad, 27 May 1940, and the Mysore Information Bulletin, July 

®J. W. GosseLx: “Betriebsschutz bei der Frauenarbeit”, in R. K. W. Nachrichten, 
April 1941, pp. 5-9, published by the ‘“‘Reichskuratorium fiir Wirtschaftlichkeit”. 
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Training. 


On the whole, men have been more successful than women themselves in 
the training or retraining of women, although some specially trained women 
have in some cases obtained good results. During the training period newly 
engaged women workers become accustomed to industrial conditions. In the 
beginning the social worker will have to help them to overcome certain diffi- 
culties. Apart from simple accessory manipulations, for which a few days are 
sufficient, training lasts from at least four weeks to a number of months. After 
having obtained the preliminary training, workers are transferred to production 
workshops. 


Shift Work. 


The temporary exemptions from the rules concerning hours of work which 
“were introduced at the beginning of the war have, particularly for women, 
been abolished. The experiments made in the autumn of 1939, when women 
were temporarily required to work on night shifts, proved unsatisfactory, 
because women workers could not and would not accept this unusual strain for 
a considerable period. Absences from work increased in many undertakings up 
to 50 per cent. in the case of married women; in the night of Saturday-Sunday 
absenteeism has been as high as 80 per cent. While domestic circumstances, such 
as the purchasing of food, are an important factor, particularly in wartime, it 
is undeniable that the physical and psychological strain was too high. Therefore 
women can now be employed during the night only in exceptional circumstances 
and with permission of the authorities. 


Women have accepted the double day shift much more readily, in which 
hours are from 6 a.m. till early afternoon one week and in the following week 
for the same women from noon till 11 p.m. For an eight-hour working day a rest 
period of 45 minutes has proved to be sufficient, allowing a quarter of an hour for 
breakfast. For the second shift a rest period of 30 minutes is granted. Married 
women, because of domestic duties, try to obtain work in the normal day shift, 
and undertakings prefer to employ unmarried women or women with few 
domestic obligations for the double shift. This is easily done since the number 
required for this work is not high. 


Part-time Work. 


The increased employment of married women with domestic duties has 
also led to the introduction of a part-time system; the shortage of office 
workers being even greater than that of factory workers, this system is mostly 
applied in offices. Women working part-time have been found satisfactory in 
offices as well as in manufacturing, where the placing conditions are much more 
difficult. In order to avoid having full-time workers engage in part-time work, 
the employment offices engage as part-time workers only women who have so 
far not had a profession or who have not been employed for a long time. 


Transportation. 


The transfer of labour to essential war industries has considerably length- 
ened the distance between workshop and home for many women. Whilst in the 
past it was sometimes possible to go to work on foot or on a bicycle, women 
factory workers now also have to utilise public transport facilities on account 
of the blackout. The use of bicycles appears to have decreased extensively, in 
one case, for example, from 10,000 by about one-third in comparison with the 
pre-war period. Travelling in overcrowded conditions represents an additional 
strain for the women; the larger undertakings have therefore introduced a com- 
prehensive system of staggering hours of work over a period of 2% hours, 
which has resulted in a more even utilisation of the public transportation 
facilities. 
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Absence from Work. 


Efforts have been made to avoid interference with the work, due to 
absenteeism of women workers, by granting them a free day a week, for 
example, Saturday, for their household duties. This led, in many undertakings, 
to a still greater increase of wasted hours of work because women failed, as 
before, to come to work on other working days. Obviously household duties 
cannot always be performed on a fixed day; for example, women cannot always 
have the use of the washing room for their laundering, or the office where they 
are to fetch their ration cards is not open on their free day. Therefore a system 
has been introduced which has proved to be satisfactory and which has resulted 
in a considerable decrease in absenteeism women are now entitled to one free 
day in two weeks, taken at their choice, after previous arrangement with their 
chief in order to avoid any disorganisation of the work. For serious cases of 
unjustified absenteeism a fine has been imposed 


Employment of Foreign Women. 


Shortage of women workers was first felt in Berlin and some other districts 
where since the previous world war women were already employed to a great 
extent in the metal industry and where therefore the reserve of employable 
women was very small. This shortage has led to the recruiting of foreign 
women, for example, of Danish, Flemish, French, Czech, and Polish origin, 
who generally do not know German. They are grouped together in the work 
and interpreters are attached to each group to facilitate their relations with 
their chiefs. Because of the language problem, only collective housing is possible 
during the first months of their employment. Therefore, rooms in boarding 
houses or empty houses are arranged for them, preference being given to the sys- 
tem of barracks in the neighbourhood of the work. Collective cooking is recom- 
mended, apart from the midday meal, which is generally taken in the factory; 
the importance of arrangements for washing clothes is also recognised since 
most of the women generally have few clothes. Order is kept by a woman head 
of the house or the barracks who should have a knowledge of languages and be 
trained in nursing. In many undertakings these foreign workers receive, when 
beginning their new dtuies, extracts in their native language from the rules of 
employment and social insurance legislation, and explanations about the preven- 
tion of accidents. 


Prevention of Accidents. 


Women who are newly engaged in industry are particularly liable to acci- 
dents. An enquiry into several thousands of accidents in a group of under- 
takings has shown how the liability to accidents is reduced with increasing 
length of service. Of the workers in these undertakings 17.5 per cent. had been 
employed for one year or less; 13.5 per cent. for two years; and 27 per cent. 
for from 3 to 5 years. The first of these groups accounted for 38.5 per cent. of 
all accidents, while the second and third accounted for 20.8 and 23.8 respectively. 
In view of this fact heads of undertakings have been required to pay special 
attention to the prevention of accidents for women and to improve the measures 


used for their protection. 


WARTIME EMPLOYMENT OF WOMEN IN INDUSTRY 
IN GREAT BRITAIN 


The growing shortage of labour in Great Britain has been 
accompanied by national efforts to mobilise the country’s woman- 
power for war work. As a result, many establishments which have 
not previously employed women are now doing so and many women 
who have never been in employment have been drawn into industry. 
“It is important, therefore”, the Minister of Labour and National 
Service stated, “that all practicable steps should be taken to ensure 
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that the difficulties which might arise from the inexperience both 
of the employer and of the new worker should be anticipated and 
removed, so that the maximum benefit to production from this new 


expansion of our industrial army shall be achieved.” With this end 


in mind, the Minister has sent to every employer a Memorandum 
containing suggestions regarding the employment of women in in- 
dustry.1 This action was subsequent to complaints from employers 
of high labour turnover and absenteeism among women workers 
and, on the other hand, from the Minister, who stated that one of 
his greatest difficulties in getting women into industry was a lack 
of adaptation on the part of management to the special employment 
requirements of many women workers. 


Women Personnel O fficers. 


In the first place, the Memorandum recommends the appointment of a quali- 
fied woman personnel officer, wherever the number of women employed reaches 
a substantial figure. This officer, who would become acquainted with the opera- 
tions and organisation of the firm, should be given such responsibilties as to select 
and engage women; to arrange for meeting and for satisfactory accommodation 
for those who live away from home; to provide women workers with informa 
tion regarding conditions of employment; to take general responsibility for their 
physical well-being by ensuring adequate canteen, rest-room, and other facilities, 
and by co-operating in medical arrangements; to help new workers in 
making initial adjustments by keeping in touch with them, especially at first, and 
eliciting worries or grievances which they may have; and to consult with the 
management on matters affecting women members of the labour force. Dismis- 
sals should be made in consultation with the personnel officer and, in cases of 
dismissal for disciplinary reasons, the worker concerned should have an oppor- 
tunity to state her case to the personnel officer before the dismissal is made final. 
In undertakings scheduled under the Essential Work Order, 1941?, the personnel 
officer. should be responsible for ensuring compliance with the provisions of that 
Order in so far as factory operatives are concerned. Finally, it is suggested that 
the personnel officer should interview every worker who gives notice. “Much 
valuable information may be gathered in this way”, the Metaorandum says, “and 
pointers obtained as to conditions requiring adjustment.” 


Engagement of Women. 


The Memorandum notes that the successful introduction of women workers 
requires adequate consultations with trade union officials and shop stewards. 
“These consultations,” it states, “together with any others dictated by local cir- 
cumstances, will make it easier for the change to be effected without internal 
friction.” 

Various measures designed to put women applicants for work at ease during 
the preliminary interview are suggested. It is recommended that the interview 
should be conducted on the basis of the rendering of a mutual service: the em- 
ployer needs labour and the applicant is willing to supply it. The importance 
of the initial interview, from the point of view of the applicant’s attitude towards 
her new job, is particularly emphasised. 

Newly engaged women should be given a clear statement of the conditions of 
their employment, canteen and cloakroom arrangements, any special accident pre- 
cautions, and all matters which affect their emploment.* They should not just 
“drift” into the factory, but should be introduced to their forewoman or super- 
visor; and it is recommended that they should be entrusted to the special care 
of a suitable existing worker for the first few days, to help to take the edge off 
the natural feeling of strangeness of all workers new to factory employment. 

1 Ministry oF Laspour AND NatTionaL Service: The Employment of Women: Sug- 
gestions to Employers (dated 24 March 1941). While the Memorandum was drafted with 
special reference to the needs of larger firms, the underlying principles are, accordin 
to the Ministry, equally appropriate to those of the smaller Bn and can be modifie 
as required. 

2Cf. International Labour Review, Vol. XLIII, No. 5, May 1941, p. 573. 


SIf printed work rules exist, she should, of course, be given a copy and advised 
to study them. 
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Experience has shown that the highest labour turnover occurs during the 
first month of employment, and every effort should be made to reduce the turn- 
over rate, the Memorandum declares. Therefore, a definite follow-up plan for 
new workers should be adopted by each undertaking. It is recommended, for 
example, that the personnel officer, or an assistant, should speak informally with 
the worker and with her supervisor each day during the first week, twice during 
the second week, and once in each of the two succeeding weeks. This would serve 
not only to help the worker in her new job but also to facilitate transfer to 
another job, if she did not appear to be satisfactorily adjusted. 


Hours of Work. 


“One of the needs of the present situation and one which will force itself 
on employers increasingly with the anticipated expansion in the employment of 
women relates to working hours”, the Memorandum states. Hours of work, es- 
pecially since June 1940, have in a number of cases been unproductively long. 
Although there is no common standard, the maximum recommended in general 
should vary only between 48 and 56 per week.’ Special problems of women 
workers must be given careful attention. Each woman must be able to do her 
shopping at convenient hours; otherwise bad time-keeping, absenteeism, and 
discontent would arise. Moreover, schemes of part-time employment often have 
definite advantages in the case of married women who cannot devote their whole 
time to factory work. Satisfactory experiments along these lines have already 
been made by some employers.” Since many women workers have husbands on 
military service, the Memorandum suggests that such women should be told 
when engaged, that they will be given reasonable leave of absence when their 
husbands are on leave. Hours should also be arranged so that women with young 
children can get them off to school or nursery before going to work. These are 
but a few of the instances where special arrangements of hours will be found 
necessary in order to meet the manifold social problems connected with an ex- 
pansion in the employment of women. 

“It will be urged in objection”, the Memorandum states, “that management 
becomes disorganised when special arrangements of this character have to be 
made for individuals. To this, the answer is that the paramount consideration is 
to make it as easy as possible for women to enter the factories and, to that end, 
there is no alternative but to adapt factory practices to the present situation.” 


UNEMPLOYMENT IN GREAT BRITAIN AND NORTHERN IRELAND 


When the war broke out the situation in Great Britain and 
Northern Ireland in respect of unemployment was improving. Dur- 
ing the summer months of 1939 the numbers in employment were 
the highest ever recorded until then. The outbreak of the war, 
however, while creating new demands for labour, caused some dis- 
location affecting the employment of workpeople in many directions, 
and resulted in a sharp increase in the numbers registered as unem- 
ployed. The increase occurred mainly among women and girls, and 
was partly due to the registration of evacuated women and others 
who were offering their services for work in connection with the 
war, a large proportion of whom had not previously been in insured 
employment. But, during the months that followed, as the war effort 
was intensified, numerous measures were taken for accelerating pro- 
duction and reorganising the employment market, which have led, 


1 Output tests by individual employers will help to find the optimum length of 
working days and weeks for each plant, the Memorandum suggests. 

2 Under one scheme, part-time workers work two shifts (alternating weekly) from 
7 a.m. to 1 p.m. and from 1 p.m. to 7 p.m., five days a week (no Saturdays). Deduct- 
ing the half-hour meal interval, the employer gets 55 hours per week from two women 
and expresses himself as ~ eo wd satisfied. Absenteeism and bad time-keeping are 
said to have been eliminated and a healthy rivalry between the two shifts has been 
stimulated, according to the Memorandum. See also International Labour Review, Vol. 
XLIV, No. 1, July 1941, p. 77. 
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despite occasional fluctuations, to a marked decline in unemployment. 
Already by September 1940 the hard core of unemployment had 
been reduced to well below the 100,000 mark. 


Particulars are given in the following table of the average numbers of per- 
sons in each of the three distinct categories, into which the total numbers on 
the registers of employment exchanges are divided’, for the years 1938-1940, 
_ ppt - the numbers at one date in each month from December 1940 to 

pri ; 





Wholly Temporarily Unemployed 


Date 
unemployed stopped casual workers 


Total 





19381 1,433,248 380,484 ° 1,881,357 
19391 1,308,212 220,990 1,589,801 
1940! 829,458 165,962 1,034,672 
9 ee. 0 541,900 141,848 705,279 


13 Jan. 521,388 152,381 ’ 695,606 
10 Feb. 448,975 114,235 d 580,849 
17 Mar. 364,308 75,691 457,918 
21 Apr. 318 772 75,373 410,511 























1 Average for the whole year. 


As will be seen from the above table, the average figure in each category 
for the year 1940 was well below the coresponding figure for either of the two 
preceding years. When the three groups were combined the average number 
of persons on the register was the lowest for any year during the whole period 
(since 1921) for which comparable statistics are available? At 9 December 
1940 the number on the registers was approximately 705,000 showing a fall of 
over 735,000 since December 1939. Between 9 December 1940 and 21 April 1941 
there was a further reduction of 325,133, which shows that there was, appar- 
ently, no interruption in the downward trend of unemployment generally, in 


the first quarter of 1941, on account of the usual seasonal factors. 

The reductions, during the period under review, occurred in all the three 
groups, although the extent of the reduction was not the same in each of 
them and there were some fluctuations in the figures. 

The numbers of men and boys and women and girls in each of the three 
categories at 9 December 1940 and at one date in each of the first four 
months of the present year are given below. 





Wholly unemployed | Temporarily stopped Uremployed 
casual workers 





Men and | Women Men and | Women Men and Women 
boys and girls boys and girls boys and girls 








265,011 276,889 84,850 56,998 20,435 1,096 
258,962 262,426 92.059 60,322 20,674 1,163 


217,546 231,429 69,417 44,818 -16,585 1,054 
(34,917) 
172,660 191,648 41,676 34,015 17,000 919 
(36,408)1 
157,239 41,795 33,578 15,515 851 
(36,915)1 





























1 Number, included in the total, of those classified by interviewing panels as unsuit- 
able for ordinary industrial employment. 

2Number, included in the total, of those classified by interviewing panels as un- 
suitable for normal full-time employment. 


1 These categories are: (a) persons registered as wholly unemployed, or out of a 
situation; (b) persons registered as on short time, or otherwise temporarily suspended 
from work on the understanding that they are shortly to return to their former employ- 
ment; and (c) unemployed casual workers, who normally seek a livelihood by means of 
jobs of short duration. 

2See also INTERNATIONAL Lazsour Orrice: The Labour Situation in Great Britain, 
A Survey: May-October 1940, Studies and Reports, Series B (Economic Conditions) No. 
34 (Montreal, 1941), which deals with recent developments relating to labour in Great 
Britain generally. 
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The numbers of applicants for unemployment benefit or allowances on 
the registers at the commencement and close of the year 1940 and during the 
first quarter of 1941 were as follows: 


1940 


15 January 1,346,015 
9 December 586,081 


1941 


13 January 582,573 
10 February 470,002 
17 March 351,783 
21 April 305,061 


Among wholly unemployed men there was a marked reduction, during 
1940, in the number who had been unemployed for long periods. The number 
of men aged 18-64 applying for benefit or allowances who had been continu- 
ously on the registers of employment exchanges in Great Britain for 12 
months or more fell from nearly 137,000 at 1 January to about 105,000 at 20 
May, and to 54,000 at 25 November. There was also a reduction during the 
year in the number of women aged 18-64 who had been registered as unem- 
ployed for a year or more, the figure falling from 20,300 at 1 January to 
16,700 at 20 May, and 13,700 at 25 November. 


An Enguiry into UNEMPLOYMENT IN NorTHERN IRELAND 


A Select Committee of the House of Commons of Northern Ire- 
land, appointed on 1 October 1940 “to enquire into the nature and 
extent of unemployment in Northern Ireland, and to make recom- 
mendations for its alleviation by measures which are capable of 


being put into force by the Parliament and Government of Northern 
Ireland, having regard to the war situation and also to the probable 
conditions of the post-war period,” has issued two interim reports. 


The first report states that, as the result of a preliminary survey, the Com- 
mittee found that the rate of unemployment was much higher in the textile trade 
(which is mainly linen manufacture) than in any other trade. In its view, this 
is attributable to four causes: (1) shortage of raw materials; as a result of 
the war the import of flax from abroad has largely ceased, and the home-grown 
flax is insufficient for requirements; (2) control of markets; the export of 
goods to certain countries not on satisfactory exchange basis has been restricted ; 
(3) the Limitation of Supplies (Woven Textiles) Order; this Order, together 
with the restriction on the home consumption of linen and cotton goods, is said 
to have brought the bleaching, dyeing, and finishing trade almost to a standstill 
and to have seriously affected the hemstitching and embroidery trade; (4) in- 
sufficiency of war orders placed in Northern Ireland; owing to the lack of orders, 
no alternative employment is open to labour displaced by war restrictions. 

The recommendations of the Committee include the provision of increased 
plant and machinery for processing flax and the grant of financial assistance for 
this purpose, the encouragement of the growing of more flax by farmers, the 
amendment of the Limitation of Supplies Order so far as it affects linen goods 
and the fixing of the rate of the home consumption of linen goods not lower than 
that for cotton goods, alternative employment for workers displaced by war 
restrictions, increase of Government orders, especially for the making-up trades, 
the development of the export trade, and representations to the British Govern- 
ment to take urgent steps to provide work for the alleviation of unemployment 
in Northern Ireland. 

The extension of land drainage schemes is the theme of the second report, 
this work being, in the Committee’s view, urgently necessary, in order to 
relieve unemployment and to increase the area of land available for food pro- 
duction as well as on grounds of sanitation and improvement of pasture lands. 
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ENngQuiry INTO THE EMPLOYABILITY oF WHotty UNEMPLOYED MEN 


Arrangements were made in July 1940 by the Ministry of Labour 
and National Service for a general review of all wholly unemployed 
men in Great Britain, who had been on the registers of the employ- 
ment exchanges for a month or more, with a view to securing an 
authoritative and impartial assessment of each man’s employability, 
in order that he might be placed in the work in which he could best 
serve the national effort. Similar action had already been taken in 
respect of certain classes of workers in coal mining, shipbuilding, 
and agriculture, and a separate review was also undertaken in the 
engineering industry. 


The review was undertaken by local panels representing employers and 
workpeople and containing also independent members. These panels were con- 
stituted by the local employment committees, which were at liberty to co-opt 
for the purpose other persons whom they considered suitable in addition to their 
own members. In particular, trade councils recognised by the Trades Union 
Congress were invited to co-operate. 

The total number of men interviewed up to the end of October 1940 was 
about 151,700, of whom 116,900 were considered by the panels to be suitable for 
immediate employment, and 3,000 were considered likely to become suitable for 
employment after a period of trial employment or reconditioning. About 9,500 
men were considered unsuitable for ordinary industrial employment on account 
of age, nearly 25,600 on acceunt of physical or mental disability, 700 because 
they were in receipt of workmen’s compensation, and 1,600 for other reasons. 
Some men were included in more than one of these categories, and the panels 
did not always adopt a uniform line in dealing with men who were fit only for 
light employment. 

A count was taken on 28 October 1940 of the men interviewed by the panels 
and still registered as unemployed, with the following results: 


Number who had been classified as fit 
for immediate employment 

Number classified as unfit for ordinary 
industrial employment 


A small survey of nearly 200 cases of men, interviewed by panels, who had 
gone off the register showed that 50 per cent. had been placed or had found 
work. 

A further review, more extensive in scope and including men who have 
had less than an aggregate of four weeks’ employment in the preceding four 
months, which has been designed to show those who are suitable for light 
work, is to take place, and it is hoped that such men can be fitted into em- 
ployment in such a way as to release men whose services can be better utilised 
in the war effort in some other employment.* 


Tue Statutory CoMMITTEE’sS REPORT 


The reports of the Unemployment Insurance Statutory Com- 
mittee to the Minister of Labour and National Service, for 1940, 
on the financial condition of the Unemployment Fund with regard 
to the General and Agricultural Accounts, have been published. 


1It may be recalled, in this connection, that in a speech to the Works Management 
Association on 18 September 1940, the Minister of Labour and National Service observed: 


We have . . . eaten into the hard core of unemployment by means of training 
and transfer — not to the extent I would like, but it has been demonstrated that no 
human being is hopeless unless he is physically incapable. In the latest available 
figures, which are by no means complete, the hard core of unemployment has been 
reduced to well below the 100,000 mark, and these workpeople are, after all, victims 
of a system for which they are not responsible. I am anxious to distribute those 
who are capable among the works of this country so as to get rid of this problem 
once and for all, and then the State must take steps to prevent it recurring. 
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General Account. 


The report states that income during 1940 again exceeded expendi- 
ture. The total income of about £67 million in 1940 was _ substantially 
the same as that recorded in 1939. On the other hand, the total exnenditure 
of about £33 million in 1940 showed a decrease of nearly £18 million as 
compared with the expenditure of nearly £51 million in 1939. The result 
was that the balance of about £57% million at the end of 1939, which had 
been reduced by the allocation of £37 million to the repayment of debt, was 
again built up to over £54% million by the end of 1940. 

The decrease in expenditure was mainly due to the reduction of unem- 
ployment. It is, however, observed that the continuing expenditure of nearly 
£26 million on unemployment benefit in a year of war and intense industrial 
activity was high enough to be surprising, and the Committee expresses the 
opinion that that is itself a reason against excessive hopefulness as to what 
may be accomplished by Government action in solving the critical problems 
of reconstruction. 

Looking forward to the post-war period, the Committee has come to the 
same conclusion which it reached in its last annual report, namely, that the 
war in effect makes impossible any reasonable forecast of the future course of 
unemployment beyond the general forecast that any great reduction of un- 
employment during the war is certain to be followed by a great rise of un- 
employment after it. Moreover, in addition to the industrial dislocation com- 
mon to this war and the last, there is in this war a greater regional dislocation 
of industry, a high concentration of activity in certain areas, and transference 
to those areas of large numbers of workpeople whose homes and regular 
workplaces remain elsewhere. The Committee considers, therefore, that re- 
serves must be built up so that the unemployment insurance scheme may serve 
as an adequate first line of defence against unemployment in the aftermath of 
the war. 

The Committee therefore recommends, for substantially the same reasons 
as in its last report, that part of the balance should be devoted to the final 
extinction of the debt, which at 31 March 1941 stood at over £38% million, 
and expresses the hope that it will be possible to build such reserves that it 
will not be necessary to exercise the powers of reborrowing. It adds, however, 
“we cannot hope with such confidence as would justify us in treating the 
net gain of income as a disposable surplus”. The balance at the end of 1941 
is estimated as likely to be at least £55 million if the war continues through 
the year. 

The Committee suggests that enquiry should be made into the question 
of the waiting time and into the Anomalies Regulations for married women, 
with a particular view to the industrial position’ after the war ; these are 
questions which have been persistently pressed by the trade unions. Without 
prejudging the general principle of waiting time, the Committee also refers 
to the possibility of modifying the provisions as to waiting time and the 
continuity rules in favour of persons thrown out of employment by direct enemy 
action. a 


Agricultural Account. 


The report indicates that there has been a reduction on both sides of the 
Account, but, nevertheless, income during 1940 exceeded expenditure by £461,000, 
which made, with the balance of £3,397,000 carried forward at 31 December 
1939, a net balance at 31 December 1940 of £3,858,000. 

Two outstanding features of the agricultural scheme, noted in this report 
and in more than one of the previous reports of the Committee, have been 
the high rates of unemployment among women and girls and the small per- 
centage of the total unemployment in the industry that ranks for benefit. The 
Committee observes that the second of these features has been largely respon- 
sible for the financial prosperity of the scheme: that is to say, for the con 
tinuous large excess of income over expenditure. Since seasonal conditions 
make it likely that substantial expenditure on unemployment will continue in 
agriculture throughout the war, in spite of the acute shortage of man-power, 
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and since, owing to industrial dislocation, expenditure on agricultural benefit 
may rise disproportionately after the war, the Committee has no hesitation in 
concluding that no part of the balance should be regarded as a disposable surplus. 


Government Action. 


The Minister of Labour and National Service announced in the House 
of Commons on 10 April that action had been taken to pay off the remaining 
debt of the Unemployment Fund, as recommended by the Committee; that the 
Committee was being invited to enquire into the Married Women’s Anomalies 
Regulations and the waiting period in accordance with its suggestions, and 
that its further suggestion in regard to the wartime relaxation of the waiting 
period and continuity rule in favour of persons thrown out of employment by 
direct enemy action was being considered.* 


SpEcIAL ASSISTANCE TO REFUGEES IN GREAT BRITAIN 


The Minister of Labour and National Service in Great Britain 
has made the Unemployment Assistance (Prevention and Relief 
of Distress) (Refugees) Regulations, 1941, with the object of as- 
sisting British and foreign refugees from the Continent during 
periods of unemployment or sickness. The Regulations came into 
force on 21 February 1941.” 


Many of these refugees, including allied nationals helping in the war 
effort, arrived in Britain without resources of any kind and at the same time 
without recourse to their trade unions or other means of assistance which 
they had in their own countries. The majority of them have been placed in 
useful employment in Great Britain. Accordingly, the new Regulations have 
been made to afford them State assistance under the scheme for the preven- 
tion and relief of distress operated by the Unemployment Assistance Board, 
so that they may, when unemployed or sick, receive payments according to 
the normal scales and standards of the Board, pending the acquisition of 
insurance rights in Great Britain under the National Health Insurance and 
Unemployment Insurance schemes. 

Applicants for assistance covered by the new Regulations must be persons 
over the age of 16 who were not normally resident in Britain before 3 Septem- 
ber 1938. They must have had some insurable employment in Great Britain, 
although not enough to qualify for ordinary unemployment assistance; and 
they must have been engaged abroad in the kind of work which would have 
been insurable under the Contributory Pensions Act if they had been working 
in Britain. Employment as master or member of the crew of a foreign- 
registered vessel is also covered. The intention of the Regulations is to cover 
men and women of industrial employments or occupations who are looking 
to insurable work for their livelihood but have not had sufficient employment 
to qualify under existing schemes of assistance and insurance. Payments to 
approved applicants from the Board will be subject to a test of needs, until 
they qualify for ordinary benefit or allowances. 


REHABILITATION OF DiIsABLED SOLDIERS IN CHINA 


In China there is a Disabled Soldiers’ Vocational Association 
which has established an institute for the training or retraining of 
disabled soldiers. Its work, though at present on a small scale, 
is interesting, like many other enterprises in China, as an example 
of resourcefulness. 


1The information given in this note is mainly taken from the Ministry of Labour 
Gazette, Jan.-May 1941. 
_ 2S. R. and O. 1941, No. 284. (A summary of the Regulations was included in the 
Ministry of Labour Gazette, April 1941, p. 89.) 
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There are now four classes with students trained to be clerks and secre- 
taries, tailors, printers, and tradesmen. The Association has completed a plan 
of co-operation with the Chinese industrial co-operatives to organise industrial 
co-operatives for disabled soldiers. 

While in the Institute, the disabled veterans use co-operation of limbs in 
managing their own affairs. The lame and single-legged hop around in the 
kitchen to cook, while those minus an arm but with their legs intact go out 
for water, fuel, and supplies. Those who were masons by profession before 
joining the army repair their own houses and build new ones. Ex-carpenters 
make tables and chairs. A one-eyed ex-tailor mends torn uniforms. An ex- 
teacher teaches his fellow comrades to read and write. They have their own 
wall newspapers and a sanitation committee looks after community hygiene. 
All are anxious to continue their service to the nation by reinforcing the 
production front since they are no longer useful on the fighting front.? 


EMPLOYMENT ON SoutH AFRICAN MINES 


Employment figures issued by the South African Department 
of Mines for December 1940 show a substantial increase in gold- 
mining employment over December 1939. 


At the end of last year 48,530 whites and 382,845 coloured persons were 
in employment, compared with 46,205 and 335,502 a year earlier; or a total 
for December 1940, of 431,375 against 381,707. 

Large mines on the Witwatersrand employed in December last 43,392 
whites and 337,503 coloured persons (against 41,083 and 290,674 a year ago), 
and for large mines in other districts the figures were 3,864 and 31,442 (against 
3,728 and 30,340). 

Figures for diamond mining show a considerable decrease. Whites em- 
ployed last month totalled 886 compared with 1,317 a year ago, and coloured 
persons numbered 989, against 4,114. The numbers on alluvial diggings and 
in prospecting concerns were reduced from 2,372 to 1,760 whites and from 
8,343 to 8,098 Natives. In coal mining, employment of whites increased from 
2,069 to 2,150, and of coloured persons from 33,908 to 35,909. Copper, tin, and 
other mining give employment to several hundred whites and a few thousand 
Natives.” 

The report of the Executive Committee of the Transvaal Chamber of 
Mines submitted on 31 March 1941 contains further information on the em- 
ployment of Native labour during 1940 by the gold and coal mines of the 
Witwatersrand. During the year the Native Labour Associations received 
383,927 Natives as compared with 346,028 in 1939. Of the total for 1940, 
290,433 were British South African Natives, 71,129 Portuguese Natives, and 
22,365 Natives from tropical areas. 

During the year, at the request of the Nyasaland Government, the 
Witwatersrand Native Labour Association suspended its operations in Nyasa- 
land and at the same time placed its organisation there at the disposal of the 
Government. On the whole, however, the supply of Natives from north of 
latitude 22°S. continued to increase. The number employed on the gold 
mines at the end of 1940 was 22,314 as compared with 19,260 at the end 
of 1939. Steady progress was made during the year in the organisation of 
recruiting in tropical areas, motor transport services were increased and rest 
camps established. 

An agreement was concluded in May 1940 between the Union and Portu- 
guese Governments under which the maximum number of Portuguese Natives 
permitted to be employed by the gold mines and collieries in terms of the Mo- 
zambique Convention was, subject to certain conditions, increased from 80,000 
to 100,000. The increase is to remain effective during the currency of the 
renewed Convention, that is, for five years from 21 April 1939, and subject to 
twelve months’ notice thereafter. 





1 Communication to the I.L.O. 
2 The Star, Johannesburg, 27 Jan. 1941. 

















224 INTERNATIONAL LABOUR REVIEW 


The death rate from disease amongst Native labourers employed by gold 
mining and coal mining members of the Witwatersrand Native Labour Asso- 
ciation during 1940 was 3.06 per thousand as compared with 3.27 in 1939. The 
accident death rate, including accidents not due to mine employment, was 2.40 
per thousand in 1940 as compared with 2.53 in 1939. The disease death rate 
amongst all tropical Natives employed on the gold mines was 6.15 per thousand 
as compared with 5.27 during 1939.7 

At the annual meeting of the Mine Managers’ Association, held in Johan- 
nesburg on 21 February 1941, it was stated that the number of learner 
miners on the mines, and apprentice miners at the Government Miners’ Train- 
ing Schools had dropped considerably during the year, and it was doubtful 
if enough new miners were being trained to replace wastage and cope with 
expansion. Bearing in mind that it was an essential war effort to keep the 
gold mining industry at full production, as many officials and workmen as 
could reasonably be spared received permission to join the active forces, but 
numbers had joined up without permission; this had thrown an added burden 
of responsibility on officials and workmen left to run the mines, and their 
efforts had been very successful both as regards tonnage milled and fatality rate. 

Safety and health propaganda in the form of gramophone records and 
cinema films, with Natives as actors, had been shown in all compounds during 
the year with encouraging results. Short talks on health and hygiene, in 
conjunction with first-aid lectures, had been inaugurated during the year by 
the Mine Officers’ Association, and in time should have a beneficial effect in 
the Native territories. As anticipated, first aid and ambulance work on the 
mines, particularly among Europeans, had suffered somewhat as a result of 
war conditions, a number of trainers in first aid having been released for active 
service, with a consequent reduction in the number of both Europeans and 
Natives who had qualified during the year. The number of European employees 
who passed the general first-aid course had fallen from 4,910 in 1939 to 3,698 
in 1940, and the number of those who passed the elementary practical course 
from 1,312 in 1939 to 855 last year. The Natives continued to take a keen in- 
terest in first aid, 27,977 Natives passing the first-aid examimation last year, as 
against 29,037 in 1939. Native ambulance competitions were held as in previ- 
ous years, with a record number of entries, and the work of individual teams 
was of the usual high standard obtained by Native ambulances. The accident 
fatality rate for 1940 was the lowest rate yet achieved. The.e had been a steady 
reduction every year for some years in spite of the fact that the average depth 
of mining becomes greater yearly, and with increased depth and temperature 
the risks of mining increase.” 


CONDITIONS OF WORK 


New LEGISLATION IN FRANCE REGARDING NAVIGATION 


An Act of 11 April 1941 transfers from the Ministry of Labour 
to the Ministry of the Marine all powers and duties connected with 
the status and occupational conditions of seamen. 


This Act makes the Minister Secretary of State for the Marine solely 
responsible for taking or proposing to the Head of the State, after consultation 
where necessary with other Ministers or Secretaries, any measures relating to 
the status or occupational conditions of merchant seamen, including members 
of the catering department, and fishermen. His duties thus include matters con- 
cerning recruiting and placing of seamen, technical and vocational training, 





1 TransvAAL CHAMBER OF Mines: Reports of the Executive Committee, Gold Pro- 
ducers’ Committee, and Collieries’ Committee for the year 19 
2 The South African Mining Review, 27 Feb. 1941. 








CONDITIONS OF WORK 225 


seamen’s articles of agreement, manning of ships as regards both officers and 
crews, the powers and duties of the master and officers, working conditions, 
seamen’s organisations, and social institutions for seamen. 

The report submitted to the Head of the State explaining the necessity for 
this reform points out that until quite recently the status and occupational con- 
ditions of seamen were governed by special legislation, and the ordinary legisla- 
tion applicable to workers on land was not applied automatically to seamen. 
Thus, seamen’s articles of agreeemnt were regulated by a Royal Edict of 15 
March 1584; the disciplinary and penal code was laid down by a Decree of 24 
March 1852; a permanent arbitration board for the merchant marine was set up 
by an Act of 2 August 1909, etc. On the other hand, the Act of 1906 providing 
for a weekly rest was not applicable to seamen. 

Up to the war of 1914-1918, therefore, seamen were subject to a special 
body of legislation. Subsequently, this system was modified and a number of 
laws assimilated the position of seamen to that of other workers; thus, an Act 
of 2 August 1919 extended to seamen the eight-hour day Act of 24 April 1919; 
the Maritime Labour Code of 13 December 1926 replaced the provisions of the 
Commercial Code and codified and applied to the merchant marine the rules 
applying to workers on shore; the Disciplinary and Penal Code for the mer- 
chant marine, of 17 December 1926, abolished the commercial maritime tri- 
bunals; the Compulsory Arbitration Act of 31 December 1926 repealed the 
Act of 2 August 1909; the Acts of June 1936 on paid holidays, the forty-hour 
week, and collective agreements, were applied to seamen. The system of em- 
ployment finding and the unemployment insurance funds for seamen were also 
modified.* 


LivinG CONDITIONS IN UNITED STATES SHIPS 


Improvements in the accommodation for officers and men on 
ships being built under the shipbuilding programme of the United 
States Maritime Commission were described by Captain Edward 
Macauley, U.S.N. Retired, in an address to the California Society 
on 4 May 1941. 


There was a time, said Capt. Macauley, when living conditions on board 
ship were very nearly unbearable. Crowded, unclean forecastles, inadequate 
toilet and washing facilities, coupled with bad food, were frequently found on 
American ships. This has all changed and for a very good reason. The 
efficiency of a ship and of her crew is enhanced by contentment with rooms and 
food. The new ships of the Maritime Commission programme have clean, 
spacious quarters, adequate shower and toilet facilities, good ventilation and 
heating. In the crew’s quarters, the number of men per room is small, usually 
two, and there is a large locker for each. Hot and cold running water is 
installed in each room and over the basin is a shaving mirror with side lighting 
and with an outlet for an electric razor. The mess room is used as a recreation 
room between meals and has separate tables for four as well as long upholstered 
settees. A dresser, drinking fountain, and bookshelves are installed. A pantry 
serving both petty officers and crew is maintained for between-meal snacks. 
Officers’ quarters have improved too. The captain, chief engineer, and chief 
officer have individual rooms with individual toilet and shower. Officers’ state- 
rooms have settees, wardrobes, desks, drop-leaf tables, and medicine cabinets. 

Nor has this programme been restricted to the new ships. More than 
$1,500,000 have been spent in the past three years in improving crew’s quarters, 
mess halls, and washrooms, and in installing recreation rooms and new deck 
coverings on the older vessels of the merchant fleet. Expenditures per vessel 
have ranged from $15,000 on freighters to $100,000 on passenger liners. This 
is not to say there are no old ships with substandard crew’s quarters, but they 
are rapidly being improved or replaced.” 





1 Journal officiel, May 1941, p. 1910. 
2Unitep States Maritime Commission: Press Release 901. 
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WELFARE MEASURES FOR PoLisH SEAMEN 


The Maritime Section of the Polish Transport Workers’ Union, 
in co-operation with the Polish Ministry of Labour, has decided 
to establish in Great Britain two rest-houses provided with suitable 
quarters for Polish seamen during their periods ashore. 


One of these establishments will be not only a rest-house, but also a centre 
at which it will be obligatory for the seamen to report and where they can 
undergo periodical medical examination. 

Apart from the advantage of avoiding difficulties in finding suitable accom- 
modation for the seamen, these rest-houses will greatly assist the Union and 
the Ministry in the classification and utilisation of the services of the men, 
and the provision of classes, entertainment, and other amenities.* 


INCREASED WAGES FOR BELGIAN CONGOLESE SEAMEN 


An increase of 15 per cent. in the wages of Congolese seamen 
employed on Belgian merchant ships was decided upon by the 
Belgian Joint Maritime Commission on 29 May 1941. 


The new monthly wages for these seamen are as follows: 


Deck Department: Capita (headman), £6; boy, £5 9s. 6d. 

Engine Department: Capita, £10 5s. 2d.; storeman, greaser £9 10s. Od.; 
fireman, cleaner, £8 17s. 7d.; boy, £5 9s. 6d. 

Catering Department: Capita, £7 13s. 2d.; cook, mess boy, £7 2s. 5d.; 
boy, £5 12s. 10d. 


These amounts are increased by seniority pay of 4s. a month for each year 
of service up to a maximum of five years. The rate of overtime pay is 5d. an 
hour.” 


Provisions SUSPENDING LIMITATIONS ON Hours oF WorK 
IN HUNGARY 


The provisions of the Hungarian Act No. XXI of 1937 concern- 
ing hours of work had been suspended on 2 September 1939, and 
this suspension had been repealed on 25 October 1940.3 The pro- 
visions of the 1937 Act have now once again been suspended by 
Order No. 20,200, dated 8 April 1941. 


Under this new Order restrictions on maximum hours of work are sus- 
pended but the provisions concerning payment for overtime remain in force. 

The right to holidays with pay, which had also been restored by the Order 
issued on 25 October 1940, remains in force. The right lapses, however, if, 
within a period of one year after the expiration of the year of service on which 
the right to a holiday is based, the employer is unable to grant it without pre- 
judice to the public interest. In such cases, however, the employer must pay 
the worker, in addition to his ordinary wage, an amount corresponding to the 
statutory period of annual holiday.‘ 


GENERAL INCREASE IN WAGES AND SALARIES IN HUNGARY 


For the second time since the beginning of the war, the Hungar- 





1 Industrial News (Trades Union Congress, London), No. 618, 27 May 1941. 

2 INTERNATIONAL TRANSPORT WORKERS’ FEDERATION: Press Report, 3 June 1941. 
3 See International Labour Review, Vol. XLIII, No. 4, April 1941, p. 447. 

* Budapesti Késlény, 8 April 1941. 
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ian Government has effected a general re-adjustment of wages and 
salaries, 


In October 1940 the wages of workers employed in industry, commerce, 
mines, and blast furnaces were increased by 7 per cent., and soon afterwards the 
salaries of salaried employees in private employment were raised in the same 
proportion. 

By an Order of 22 April 1941 the rate of the wage supplement payable to 
wage-earning employees has now been increased to 15 per cent., and under an 
Order of 15 May 1941 salaried employees will in future be entitled, in addition 
to the increase granted previously, to a fresh supplement, fixed at 8 per cent. for 
persons with an annual salary not exceeding 6,000 pengds. In the case of salaried 
employees with a higher salary the increase is fixed at a uniform amount of 
480 pengds a year for the part of the salary from 6,000 to 12,000 pengdés. 
Salaries ranging from 12,000 to 12,480 pengds must be made up to 12,480 pengés. 

‘The Government has at the same time regulated afresh the salaries of civil 
servants, who are to receive an increase of 5.5 per cent. on an average and are 
also granted higher family allowances. The pensions of superannuated officials 
and their dependants are also increased by 7 per cent. 

All these increases are payable as from 1 May 1941, 


New Provisions CONCERNING Maximum Hours or Work 
IN FRANCE 


The French Act of 13 August 1940 concerning the organisation 
of working conditions? has now been amended by an Act dated 25 


March 1941. 


Under this new Act, Orders issued by the Secretary of State for 
Labour may suspend the application of the hours of work provisions of 
the earlier Act ir any specified occupation, branch of work, and district. 
Such Orders may increase the maximum weekly hours of work from 40 
to 48 or such other limit as may be considered equivalent by reason of 
the nature of the work. Any such change in hours of work is to involve 
a proportionate increase in the remuneration of the workers concerned. 

Undertakings covered by such an Order may have recourse to over- 
time in case of exceptional pressure of work, subject to the conditions laid 
down in the previous Act; but overtime or time worked in order to make 
up for lost time may not be worked to such an extent as to increase 
total hours of work to more than 54 per week or 10 per day, unless the 
authorisation of the labour inspector has been obtained. Overtime worked 
on account of exceptional pressure of work in excess of 48 hours per 
week, or such limit as is considered equivalent, is to be remunerated at 
a higher rate. The additional rate is fixed at 10 per cent. of the ordinary 
wage, any custom or agreement to the contrary notwithstanding. The 
provisions of the previous Act concerning the payment, by the head of 
an undertaking working overtime, of a contribution fixed at 20 per cent. 
of the normal hourly wage for the purpose of establishing a solidarity fund 
for the occupation and the district are repealed. 

The provisions of the Act of 25 March 1941 do not apply to mines, 
to railways, or to the merchant marine. 

Two Orders issued under the Act on 26 March 1941 increased maxi- 
mum weekly hours of work to 48 for occupations connected with the 
metal and metal-working trades and the building trades, public works 
contracting, and building materials industries, in the labour inspection 
districts corresponding to the occupied zone.* 





1 Budapesti Kézliny, 22 April and 15 May 1941. 
2 Cf. International Labour Review, Vol. XLII, Nos. 2-3, Aug.-Sept. 1940, p. 123. 


8 Journal officiel, 26 March 1941, p. 1306; 27 March, p. 1326. 
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West INDIAN AND AFRICAN WORKERS IN GREAT DBRITALN 


The British Colonial Office announces that the Secretary v1 
State for the Colonies has appointed a Welfare Ofhcer to co-operate 
with all existing agencies, whether Governmental or otherwise, which 
are concerned with the welfare of the various classes of colonial 
residents in Great Britain. 


It is stated that there are considerable numbers of such people in 
many of the large towns. Some are permanentiy resident; others, e.g. 
students and seamen, remain there for longer or shorter periods. The 
number of temporary residents has recently been increased by the arrival 
of men for service in the armed forces or for employment as_ skilled 
workers in munitions and other war factories. 

In regard to war workers, it may be noted that a number of men 
irom Jamaica have recently arrived in Great Britain. It is understood 
that they receive the standard trade union rates of wages for their work 
and are being advised to join one of the unions appropriate to their 
emp oyment. They have been guaranteed their passages home to Jamaica 
on the conclusion of their employment. They are under no mandatory 
agreement, but it was impressed upon them before leaving Jamaica that 
they should not volunteer for the work unless they intended to remain 
and do their best to justify the expense and trouble taken to give them 
the opportunity of going to Great Britain and assisting in the war effort. 
On arrival at the port of disembarkation, the men are met and taken to 
a hostel in the neighbourhood of the place where it is proposed that they 
shall work. So far as possible, they will be kept together in work as well 
as = accommodation. Other special measures are being taken for their 
welfare. 








1 Communication to the I.L.O. 








STATISTICS 


Wages 


According to the plan which has been adopted for publication at 
quarterly intervals in the Review of statistics on labour conditions 
in different countries, the statistics of the general level of wages are 
given in this issue; the tables group together the most comparable 
data in three sections, namely: 


(a) Hourly rates or earnings ; 
(b) Normal weekly rates; 
(c) Daily, weekly or monthly earnings. 


Figures for the different industries or occupations covered by 
these series are given in the Year-Book of Labour Statistics 1940 
(table XIV). 


For further information on the scope and method of these statis- 
tics, see the July 1941 issue of the Review: Statistics, Expiana- 


tory Notes, pp. 104-113. 


The cost-of-living statistics used for calculating the real wage 
indexes were published in the July issue of the Review and will 
appear again in the October issue. 





EXPLANATION OF SIGNS USED IN THE TABLES 


The sign * signifies: “figures do not exist”. 

The sign — signifies: “figures not yet received”. 

The sign ¢ signifies: “provisional figures”. 

The sign © signifies: “covering men only”. 

The sign © signifies: “figure revised since the previous issue”. 

The sign ¢ signifies: “economic group represented by a few branches only”. 
The sign between two figurs of a series signifies that the former series has 





been replaced by another, or revised. 
Figures in thick-faced type: indexes (100) of the base year. 
Figures in italics: index numbers with a year later than 1929 as base. 
Figures in brackets: series subject to certain reservations. (See the July 
issue of the Review: Statistics, Explanatory Notes). 





STATISTICS OF THE GENERAL LEVEL OF WAGES 


(a) Hourly rates or earnings 
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1 Series calculated by the I.L.O.: weighted averages of the rates for men and women, 

Australia. Annual figures: averages; monthly figures: last day of the month. 

Belgium. Annual and monthly figures: averages. 

Bulgaria. Annual figures: up to 1933, averages of the figures for June and December; from 1934 onwards: 
averages of the figures for January and July; monthly figures: January and July, averages. 

Canada. Annual figures: averages. 











STATISTICS OF THE GENERAL LEVEL OF WAGES (cont.) 
(a) Hourly rates or earnings 
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CHINA —— 
(Shanghai) || “(Pra, ay DENMARK ESTONIA 
. Indus- ° ustri : 
Date Industries ror Industries, transport®, etc. Ind ies, etc. 
M. W. M. W. M. sk. | M. unsk. | Ww. | M. W. | Ww. | M. W. 
Rates Rates Earnings Earnings 
Money wages 
Sh. $ Ké. Ore Ore Ore Ore Sents Sents Sents. 
1929 * 4.37 153 124 83 128 37.9 23.0 32.1 
1930 0.059 4.47 156 126 84 131 38.7 23.0 32.5 
1931 0.057 4.49 155 126 84 131 37.0 22.9 31.9 
1932 0.057 4.49 153 127 85 131 34.5 22.1 29.9 
1933 0.058 4.47 153 127 85 131 33.2 22.0 29.2 
1934 0.056 4.37 154 129 86 132 33.0 21.9 29.0 
1935 0.053 4.34 155 129 87 133 34.4 22.4 29.9 
1936 0.055 4.33 156 130 87 132 36.3 23.4 31.6 
1937 0.050 4.22 158 133 88 135 39.4 25.0 34.4 
1938 0.051 4.32 166 140 94 142 42.4 26.5 37.1 
1939 0.060 4.35 175r 148r 96 147 45.4 28.6 39.8 
1940: March -- = 187 159 105 156 47.0 31.0 41.6 
June _ —_— 195 166 110 165 _ — — 
Sept. — — 193 161 108 _162 oa = — 
Dec. _ _ _ _— _— _— _— _ — 
Index numbers of money wages (Base: 1929 = 100) 
1929 * 100 100 100 100 100 100 100 100 
1930 100 102 102 102 101 102 102 100 101 
1931 97 103 101 102 101 102 98 100 99 
1932 97 103 100 102 102 102 91 96 93 
1933 98 102 100 103 102 102 88 96 91 
1934 95 100 100 104 103 103 87 95 90 
1935 90 99 101 104 105 104 91 97 93 
1936 93 99 102 105 105 103 96 102 98 
1937 85 97 103 107 106 105 104 109 107 
1938 86 99 109 113 113 lll 112 115 116 
1939 102 100 114 119 116 115 120 124 136 
1940: March — — 122 128 127 123 124 135 130 
June —_— a 127 134 133 129 — — 
Sept. _ _ 126 130 130 127 — os — 
Dec — — — -— — —_ — = — 
Index numbers of real wages (Base: 1929 = 100) 
1 
1929 * 100 100 100 100 100 100 100 
1930 100 105 107 106 106 107 115) 112) 
1931 99 110 113 114 113 114 114) 116) 
1932 104 112 112 114 114 114 113) 120) 
1933 118 113 109 112 111 lll 116) 127) 
1934 114 112 105 109 108 107 117) 128) 
1935 106 108 103 106 106 105 120) 129 
1936 104 106 102 105 104 103 114) 121 
1937 80 102 99 104 102 102 ll 122 
1938 63 100 102 107 107 105 119 123 
1939 56 94 105 109 106 106 123 1 
1940: March — —_— 95 99 98 96 (111) (120) 
June — oo 94 99 99 96 _ _— 
Sept. _ - SS 90 90 88 -= = a 
Dec. — + — — _ —_ = _ os 
Persons 
covered 60,000 . 56,304 67,516 36,754 160,574 35,000 15,000 50,000 









































1 Series recalculated according to a new cost-of-living index number. 
oe. Annual figures: up to 1935, September of each year; from 1936 onwards; averages. 


Denmark. 


question. 


Ann 


Annual and monthly figures: averages. 
ual figures 


: averages; monthly fous. averages for the quarter ending with the month in 


Estonia. Annual and monthly figures: averages. 











STATISTICS OF THE GENERAL LEVEL OF WAGES (cont.) 
(a) Hourly rates or earnings 
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100 100 100 
107 107 
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99 100 
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Index numbers of real wages (Base 





* * 
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107 
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121 

* 


1940 * 
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covered 


1 Series calculated by the I.L.O.: weighted averages of the rates of the four preceding series. 

?From 1929 to 1937, series calculated by the I.L.O., based on money wages published for 1938 to which the 
index numbers were applied. 

France. Metals: annual figures: averages; monthly figures: averages for the quarter ending with the month in 
question. Industries: annual figures: October of each year. 

Germany. Annual and monthly figures: averages. 
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STATISTICS OF THE GENERAL LEVEL OF WAGES (cont.) 


(a) Hourly rates or earnings 
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GREAT Hun- E 
BRITAIN GARY ITALY Japan! Latvia (Riga) MEXIco 
Agr., M., 
Ind., Indus- Indus- Indus- Industries, etc. Ind. 
Transp., tries tries, etc. tries 
Date local auth. 
M. W. M. W. M. W. M. W. M. sk. | M. unsk.|W. unsk.}| M. W. M. W. 
Rates Earnings || Earnings Earnings Earnings | Earnings 
Money wages 
Pengd Lire Sants Sants. Sants. | Sants. ] Pesos 
1929 - 0.57 2.09 * 81 57 33 51 || * 
1930 * 0.57 2.07 * 84 59 33 53 || * 
1931 * 0.54 1.95 * 82 57 33 53 | * 
1932 * 0.50 1.91 * 72 50 31 46 || * 
1933 * 0.48 1.86 * 65 47 30 43 * 
1934 * 0.45 1.80 * 63 47 30 43 0.28 
1935 * 0.44 1.77 * 64 49 30 43 0.33 
1936 * 0.45 1.88 * 65 49 30 44 | 0.36 
1937 * 0.46 2.11 * 68 52 32 46 || 0.40 
1938 * 0.49 2.26 * 73 55 35 50 | 0.46 
1939 * — — * 76 57 36 52 | 
1940: March * * * * 79 60 38 54 * 
June = * al * a= = om» a» * 
Sept. . - 7 a — = a= == * 
Dec * * * « po inne oi a, * 
Index numbers of money wages (Base: 1929 = 100) 
1929 100 100 100 100 100 100 100 100 
1930 99 100 99 * 104 104 100 104 * 
1931 ooo 95 93 * 101 100 100 104 * 
1932 96 88 91 87 89 88 94 90 * 
1933 7 84 89 85 80 82 91 84 * 
1934 96 79 86 88 78 82 91 84 * 
1935 97 77 85 88 79 86 91 84 100 
1936 100 79 90 &8 80 85 93 86 118 
1937 105 81 101 92 84 90 97 90 129 
1938 106 86 108 100 90 96 106 98 143 
1939 a — — ee 94 100 109 102 164 
1940: March * * * — 98 105 115 106 * 
June 7 * * == —- — = ams * 
Sept: * al = _— —_ — — ame * 
Dec. * * * sons aks ne pee a * 
Index numbers of real wages (Base: 1929 = 100) 
1929 100 100 100 * * * * * 
1930 103 (110) 102 * 100 100 100 100 * 
1931 _ (111) 107 * 107 106 111 110 * 
1932 109 (105) 110 100 108 107 118 110 * 
1933 ~- (109) 112 96 102 105 120 107 * 
1934 111 (99) 114 96 104 111 126 113 * 
1935 ill (99) 111 92 104 114 125 111 (100) 
1936 111 (96) 109 91 106 113 127 114 (108) 
1937 111 (92) 111 91 102 111 123 110 ( 93) 
1938 111 (98) 110 92 100 107 122 108 ( 93) 
1939 os a oo — 101 107 121 109 (106) 
1940: March * * * o> 99 107 121 107 * 
June * * * oo a — _ — 
Sept. * * * — —- = a —_ om 
Dec. * * * —_ _— — — —_— am 
Persons 
covered * 285,000 1,526,636 || 1,563,601 * * * 44,716 || 63,900 





















































1 Series calculated by the I.L.O.: daily earnings divided by hours actually worked per day. 
of Japan: from 1939, statistics of the Imperial Cabinet in which 


Up to 1938, statistics of the 


the statistics of the Bank of Ja 
Great Britain (including 
Annual figures: a 
Italy. Annual and monthly 
Japan. Annual and monthly 
Latvia. 


Hungary. 


, ae have been a 


Annual and monthly figures: averages. 
Mexico. Annual figures: averages. 


rporated. 
Annual figures: averages. 
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STATISTICS OF THE GENERAL LEVEL OF WAGES (cont.) 
(a) Hourly rates or earnings 
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LITHUANIA NETHER- NEw ZEALAND PALES- POLAND 
LANDS TINE 
M., in- Mines®, industries, Indus- M., ind. 
Industries dustries transp.°®, com. tries aw 
outs M. sk.! |M.unsk..] W.t | M. W.? M. M. | ws |M.W.?|/ rw. — 
= Rates Earn- 
Money wages 
Litas Litas Litas Zi. 
1929 * * * * * * * * *” 1.01 
1930 1.45 0.90 0.56 * * * * * * 1.00 
1931 1,44 0.86 0.54 * * * * * * 0.93 
1932 1.30 0.81 0.52 * * ° * * * * 0.86 
1933 1.14 0.69 0.47 * * * * * * 0.78 
1934 1.07 0.63 0.44 * * * * * * 0.74 
1935 1.04 | 0.64 | 0.44 * * * * * * 0.72 
1936 1.03 | 0.63 | 0.43 * * * * * * 0.71 
1937 1.09 | 0.68 | 0.49 * * * * * * 0.74 
1938 1.14 | 0.68 | 0.49 * * * * * * 0.78 
1939 ome an es * * * * * * * 
1940: March * - * * * * + *. * ” 
June * - * * * * * * * * 
Sept. * - * * * * * * * * 
Dec, * “ * * * * * * + * 
Index numbers of money wages (Base: 1929 = 100) 
1929 * * * * 100 100 100 100 100 100 
1930 100 100 100 100 102 100 100 100 105 99 
1931 100 96 96 96 100 94 94 94 101 92 
1932 90 90 92 89 93 89 90 89 101 85 
1933 79 77 8&3 80 89 87 88 87 112 77 
1934 74 69 78 73 86 87 88 87 137 73 
1935 72 72 79 74 83 89 89 89 133 71 
1936 71 70 77 72 81 99 99 99 128 70 
1937 765 76 88 79 82 113 112 113 124 73 
1938 78 76 87 80 86 120 116 119 120 77 
1939 _ — —_ _ 87 122 122 121 115 * 
1940 _- -- — = —_ 126 126 125 — * 
1940: March * * * * * * * * 114 * 
June * ~ * * 91 -* * * * * 
Sept. * + * * * * * * 114 * 
Dec. * * * * as * * * * * 
Index numbers of real wages (Base: 1929 = 100) 
1929 * * * * 100 100 100 100 * 100 
1930 100 100 100 100 (106) 102 102 102 * (108) 
1931 107 103 102 103 (111) 104 105 104 * (112) 
1932 113 114 117 113 (111) 107 107 107 * 114) 
1933 116 113 122 117 (107) 110 111 110 * 115) 
1934 116 109 122 114 104) 109 109 109 * 118) 
1935 128 128 141 132 103) 107 107 107 * (119) 
1936 125 123 135 128 (103) 115 115 115 * (122) 
1937 120 121 140 126 (101) 123 122 123 * (119) 
1938 123 118 136 125 (104) 126 123 125 * 127) 
1939 _ —_ — — (104) 123 123 122 * * 
1940 —_ _ = _ —_ 122 122 121 ® * 
1940: March * * * * * * * * * * 
June - * * * 101 * * * * * 
Sept. * ~ * * * * * * * a 
Dec. * * * * —_ * * * * * 
Persons 
covered * * * * 78,000 * * * * 813,843 








1 Money wages calculated by the I.L.O.: daily rates of wages divided by normal hours per day. 


2 Series calculated by the I.L.O.: weighted averages of the rates for men and wom 
3 Series calculated by the I.L.O.: index numbers of weekly rates of wages divided 


hours per week. 


Lithuania 


question. 


New Zealand. Annual figures: averages. 


Palestine. 


(Jewish labour.) Annual figures: averages; monthly figures: end of the month in question. 


original indexes relate to rates of wages per 8 hours’ day. 
Annual and monthly figures: averages. 


oland, 


en. 
by index numbers of normal 


. Annual figures: up to 1933, June of each year; from 1934 onwards: July of each year. 
Netherlands. Annual figures: averages; monthly figures: averages for the half-year ending with the month in 


The 




















STATISTICS OF THE GENEKAL LEVEL OF WAGES (cont.) 


(a) Hourly rates or earnings 
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SWEDEN SwiTZERLAND UnrTEep STATES 
Mines®, ind., transp., Industries, some transport, i N.1.C.B. Series 
Date com, com., etc. pe rere Industries 
. sk. . _-. nae oe 
mM. | w. [vew. |Get] uM. | we | mew. |. w. M. w. M. W. 
Earnings Earnings Earnings Earnings 
Money wages 
Kr. Kr Kr. Frs. Frs. Frs. Cents Cents Cents Cents 
1929 1.25 0.74 1.12 1.48 1.14 0.77 * * 62.5 39. 59.0 
1930 1.29 0.75 1.15 1.49 1.16 0.76 * * 62.2 39.5 58.9 
1931 1.29 0.75 1.15 1.51 1.16 0.78 * * 59.7 37.1 56.4 . 
1932 1.27 0.74 1.13 1.45 1.11 0.74 * 45.8 52.6 32.5 49.8 | 
1933 1,22 0.73 1.09 1.42r | 1.09 0.72 * 45.5 51.8 34.0 49.1 | 
1934 1,22 0.73 1.09 1.39 1.07 0.71 * 54.1 60.7 42.7 58.0 
1935 1.24 0.74 1.11 1.36 1.05 0.70 * 55.9 62.8 43.7 59.9 
1936 1.25 0.75 1.12 1.33 1.03 0.69 * 56.4 65.1 43.4 61.9 
1937 1.29 0.77 1.15 1.32 1.05 0.69 * 63.4 73.5 47.3 69.5 
1938 1.37 0.80 1.23 1.37 1.06 0.72 * 63.9 75.8 48.2 71.6 
1939 1.42 0.83 1.27 1.37 1.07 0.72 * 64.4 76.5 47.5 72.0 
1940 — _— —_ 1.41 1.10 0°74 * 67.0r 78.4 49.1 73.9 
1940: March * * * * * * * 66.5 77.5 48.8 73.1 
June * * * * * * * 67.2 78.5 48.9 74.0 
Sept. * * * * * * * 67.1 78.6 49.5 74.2 
Dec. * * * * * * * 68.3 80.2 49.6 75.4 
1941: March * * * * * * * 69.7 81.8 50.5 76.9 
Index numbers of money wages (Base: 1929 = 100) 
1 
1929 100 100 100 100 100 100 190 * 100 100 100 
1930 103 | 101 | 103 101 102 101 * 100 99 100 
1931 103 101 103 102 102 101 103 * 96 93 96 
1932 102 100 101 98 97 98 100 84 82 84 
1933 98 99 98 97 96 94 96 98 83 85 83 
1934 98 99 98 94 94 92 94 118 97 107 98 
1935 99 100 99 92 92 91 93 122 100 110 102 
1936 100 101 100 90 90 91 123 104 109 105 
1937 103 104 103 89 92 90 91 138 118 119 118 
1938 110 108 1 93 93 94 93 140 121 121 121 
1939 114 112 114 93 O4 94 94 142 122 119 122 
1940 — _ _ 95 97 96 96 148r 125 123 125 
1940: March * * * * * * * 146r 124 123 124 
June * * * * * * * 148r 126 123 125 
Sept. * * * * * * * 148r 126 124 126 
Dec. * * * * * * * 161r 128 125 128 
1941: March * * * * * * * 154 131 127 130 
Index numbers of real wages (Base: 1929 = 100) 
1929 100 100 100 | 100 100 100 100 * 100 100 100 
106 104 106 103 104 101 103 * 103 103 103 
1931 110 108 109 109 109 109 110 * 110 107 110 
1932 110 108 110 114 114 112 114 100 108 105 108 
1933 1 109 108 119 117 115 118 103 lll 114 lll 
1934 107 108 107 117 117 115 117 120r 122 135 124 
1935 107 108 107 116 116 114 116 121r 122 133 123 
1936 107 108 107 lll 112 lll 113 121r 123 129 124 
1937 108 109 108 105 108 106 107 13ir 133 134 133 
1938 112 110 lll 109 109 110 110 136r 141 140 141 
1939 112 111 113 108 110 109 109 189 144 140 143 
1940 a co — 101 103 102 102 142 147 145 147 
1940: March * * * * ad * * 143r 146 145 146 
June * * * * * * * 144 147 144 146 
Sept. * * * * * * * 1447 147 145 147 
Dec. * * * * * * * 146 149 146 149 
1931: March * * * * * * * 149 152 147 151 
Persons 
covered 389,747 | 77,915 '!505,729 || 18,000} 18,000| 7,000! 43,000/|| 4,685,000 * * * 
1 The index numbers of money wages have been calculated on the basis of the percentage change of wages in identical 


undertakings from month to month, and not on the money wages given above. See note on method in the Review for August 


1935, pp. 259-260, or the Year-Book of Labour Statistics, 1935-36. 
Sweden. Annual : averages. 
Switzerland. Annual 


figures: averages. 
United States. Bureau of Labor Statistics series (B.L.S.): annual figures: averages; monthly figures: a week nearest to 
o se the — a National Industrial Conference Board Series (N.1.C.B.): annual fr 
oO e month. 


gures: averages; monthly figures: first 









































236 STATISTICS OF THE GENERAL LEVEL OF WAGES (cont.) 
(b) Rates per normal week 
Union of 
AUSTRALIA GREAT BRITAIN New ZEALAND South Africa 
M.of L. |L. & C.E.S. 
D Mines®, industries, = = Agr.°®, Mines®, ind., transp.®, M.., ind., 
ate transport?®, etc. Agr., mines, ind., com. tr., com, 
transp., local auth. 
M. w. | Mwal] Mw. | M. W. M. w. | M.wa M. 
Money wages 
s. d. | s. d. 
1929 102 2% | 53 11% * * * * * * * 
1930 10 53 11 * * * * * * * 
1931 91 10% | 48 1034 * * * * * * * 
1932 86 1%|45 4% * * * * * * * 
1933 83 1%/|43 9 * * * * * * * 
1934 83 7% | 44 3 * * * * * * * 
1935 84 8% | 44 11 * * * * * * * 
1936 86 14/45 9% * * * * * * * 
1937 89 9% | 48 0 * * * * * * * 
1938 94 8% | 50 6% * * * * * * * 
1939 97 % | 52 2% * * * * * * * 
1940: March | 98 52 9 * * * * * * * 
June 98 11 53 2 * * * * * * * 
Sept. 100 7 53 9 * * * * * * * 
Dec. a aes * * * * * * * 
Index numbers of money wages (Base: 1929 = 100) 
1929 100 100 100 100 100 100 100 100 100 
1930 99 100 99 100 99 100 100 100 100 
1931 90 91 90 98 98 93 94 93 97 
1932 84 84 84 96 96 85 90 86 93 
1933 81 81 81 95 95 82 88 83 04 
1934 82 82 82 96 95 82 88 83 94 
1935 83 83 83 97 96 84 89 85 98 
1936 84 85 84 100 98 93 95 94 100 
1937 88 89 88 104 102 101 100 102 100 
1938 93 94 93 107 105 106 104 106 101 
1939 95 97 95 108 107 108 — _ 101T 
1940 — —_ -- 122 118 111 _ _ _ 
1940: March 96 98 96 116 115 108 * * * 
une 97 98 97 122 118 109 * * * 
t. 98 100 99 124 120 114 * * * 
Dec. _ — — 126 122r 114 * * * 
1941: March — -- _ — 125 114 * * * 
Index numbers of real wages (Base: 1929 =100) 
1929 100 100 100 100 100 100 100 100 100 
1930 104 105 104 104 103 102 102 102 102 
1931 106 107 106 109 109 103 105 103 103 
1932 104 104 104 110 110 102 107 103 104 
1933 104 103 104 112 111 103 111 105 108 
1934 103 103 103 111 110 102 109 104 106 
1935 102 103 102 111 110 101 107 102 111 
1936 102 103 102 111 110 108 111 109 112 
1937 103 105 104 110 108 111 109 111 110 
1938 106 108 106 113 110 112 110 112 107 
1939 107 109 107 112 110 110 _ _ 108t 
1940 —_ _ _ 108 104 108 — _ _- 
1940: March 107 109 107 106 106 107 * * * 
June 104 106 104 107 104 106 * * * 
Sept. 105 108 106 108 104 109 * * ® 
Dec. _ — _— 105 102r 109 * * * 
1941: March _— — — ~ 104 108 * * * 















































1 Series calculated by the I.L.O.: weighted averages of the rates for men and women. 


Australia. 


Annual figures: averages; monthly figures: last day of the month. 


Great Britain (including Northern Ireland). Annual figures: averages; monthly figures: Ministry of Labour series 

M. of L.): averages for the quarter ending with the month in question; London and Cambridge Economic Service series 
i & C.E.S.): averages for the month in question. 

New Zealand. Annual figures: averages; monthly figures: averages for the quarter ending with the monthin question. 

Unton of South Africa. 





Annual figures: 30 September of each year. 















































































































































STATISTICS OF THE GENERAL LEVEL OF WAGES (cont.) 237 
(c) Daily, weekly or monthly earnings 
peaeien ——— 
= . oy c c 
: uenos HINA OLOMBIA 
_ Ayres) Canapa Cums (Shanghai) (Bogota) 
7 Ind. transp. M. ind. 
. com. transp. Ind. Ind. Industries, services 
L. services com. 
Date services 
M. W. M. W. M. W. M. W. M. W. M. W. 
—_ Monthly Weekly Daily Daily Daily 
: 
Money wages 
Pesos $ Pesos Sh. $ Pesos Pesos Pesos 
1929 130.08 * * * * * * 
1930 119.56 * * 0.669 * * * 
1931 110.91 * * 0.678 * * * 
1932 105.52 * * 0.627 * * * 
1933 103.65 * * 0.639 * * * 
1934 100.45 * * 0.600 * * * 
1935 109.05 * * 0.572 * * * 
1936 112.46 * * 6.607 * * * 
1937 116.14 * 12.56 0.597 * * * 
1938 114 * 14.37 0.590 1.69 1.05 1.59 
1939 117.35 * 16.57 0.719 1.72 1.13 1.58 
1940: June * * 19.53 * = — — 
Sept. * * 21.26 * _ —_ _— 
Dec. * * ie * ae ani om 
1941: Mar. * 26.08 o * — — — 
—_ 5 Index numbers of money wages (Base:1929= 100) 
1929 100 * * * * . * 
1930 92 * * 100 * * * 
1931 85 * * 101 * * * 
1932 81 * * 94 * sd * 
1933 80 + * 96 * * * 
1934 77 * * 90 * * * 
1935 84 * * 86 * * * 
1936 86 * * 91 * * * 
} 1937 89 * 100 89 * * * 
1938 88 * 114 88 100 100 100 
4939 90 * 132 107 103 101 102 
1940: June * * 156 * a a= == 
Sept. * * 169 * — — — 
Dec. * * aid * ae a ssl 
1941: Mar. * 100 — * a a — 
ets: Index numbers of real wages (Base: 1929=100) 
| 1929 100 a * * * . * 
| 1930 91 * * 100 * * * 
1931 98 * * 104 * * * 
{ 1932 104 * * 101 * * * 
| 1933 * * 115 * * * 
1934 * * 108 * * * 
: 1935 101 * * 101 * * * 
J 1936 * * 101 * * * 
t 1937 96 * (100) 84 * * * 
: 1938 * (110) 64 100 100 160 
1939 97 * (125) 59 100 99 99 
1940: June * * (129) * — — a 
Sept. * * (132) * — _ a 
Dec. * * an * in ms ait 
1941: Mar. * 100 — * -- — -- 
Persons 
covered — 1,321,909 19,435 * — oo 13,000 
series 
series Argentina. Annual figures: averages. 
Canada. Monthly figures: last week of the month. 
stion. Chile. Annual and monthly figures: averages. 
China. Annual figures: av 


Colombia. Annual and mon 


y figures: averages. (The index numbers of money wages 


are not heen on the money wages given above but are averages of indices for various industrial 
groups. 











238 STATISTICS OF THE GENERAL LEVEL OF WAGES (cont.) 
(c) Daily, weekly or monthly earnings - 










































































CzECHO- . 
SLOVAKIA ESTONIA FRANCE GERMANY 
Agr., ind., 
some : Indus- ||M.°, ind.|A8t-, ind. 
Date transp., Saiusteten, ots. tries || transp.° — 
com., ete. om. 
M. W. M. W. M. W. M. W. M. W. M. W. 
daily! weekly weekly? || weekly | weekly? 
Money wages 
Ké E. Kr E. Kr. | E. Kr RM. 
1929 19.11 19.02 10.92 15.82 * * 31.19 
1930 19.13 19.32 10.95 15.82 * * 30.57 
1931 18.66 17.23 10.22 14.42 * * 27.73 
1932 17.73 15.28 9.56 12.99 e * 22.88 
1933 16.72 14.70 9.52 12.68 * * 21.88 
1934 16.30 15.17 9.84 13.25 * * 22.83 
1935 15.93 16.45 10.51 14.21 * ° 24.04 
1936 16.18 18.00 11.22 15.20 * * 25.25 
1937 17.09 19.58 11.95 16.89 * * 26.52 
1938 17.71 20.80 12.45 18.01 * * 27.84 
1939 18.92 22.28 13.49 19.27 * * _ 
1940: March -- 22.80 14.40 19.80 * * * 
June -- oa - — * * * 
Sept. — = — —_ ° * * 
Dec. — oo — -- * ai a 
Index numbers of money wages (Base: 1929 = 100) 
1929 100 100 “100 100 * 100 100 
1930 100 102 100 100 100 92 98 
1931 98 91 94 91 97 81 
1932 93 80 88 82 88 67 73 
1933 77 87 80 90 70 
1934 85 80 90 84 89 73 73 
1935 83 86 96 90 87 75 77 
1936 85 95 103 96 103 78 81 
1937 89 103 109 107 118 81 85 
1938 93 109 114 114 124 85 89 
1939 99 117 124 122 — 88 _ 
1940: March — 120 132 125 * _ _ 
June — _ — — * _ _ 
Sept. — — —_ —_ * _— _ 
Dec. _ — — —_ * _ _- 
Index numbers of real wages (Base: 1929 = 100) 
1929 100 1 1 100 * 100 100 
1930 (102) (114) (113) (112) 100 102 
1931 ) 106) (109) (107) 100 92 101 
1932 (101) 100 (109) (102) 98 85 94 
1933 (96) 103) (116) (107) 103 89 92 
1934 (95) (107) (121) (113) 106 93 93 
1935 (90) (115) (128) (119) 111 94 96 
1936 (91) (113) (123) (115) 120 97 1 
1937 (95) (116) (123) (120) 115 99 105 
1938 (94) (116) (121) (121) 107 104 109 
1939 (94) (123) (129) (128) _ 107 — 
1940: March -—- (107) (118) (112) * — — 
June — — —_ — * — _ 
Sept — — — — * — —_— 
Dec —- — — -— * — _— 
Persons 
covered 1,363,341 || 35,000 | 15,000 | 50,000 * — |16,393,700 




















1 Insurance statistics (sickness). 

2 Series calculated by the I.L.O.: hourly rates multiplied by hours actually worked per week. 

8 Insurance statistics (invalidity). 

Czecho-Slovakia. Aanual and monthly figures: averages. From 1939, the data refer to the 
territory of Bohemia-Moravia only. 

Estonia. Annual and monthly figures: averages. 

France. Annual figures: averages (see details at table a). 

Germany. Annual and monthly figures: averages. 











STATISTICS OF THE GENERAL LEVEL OF WAGES (cont.) 


(c) Daily, weekly or monthly earnings 
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HUNGARY ITALY JAPAN vaio 
ga 
Imperial Cabinet series |; 520% Ot, 

ii Industries a Ind a Setentein Satusertes 
M. W. M. W. M. | W. | Mw. M. W. || M. Ww. 
daily monthly daily daily weekly! 

Money wages 
Pengé Sen Sen Sen 

1929 5.58 * 264.5 98.9 206.4 bd * 

1930 5.35 * 255.1 91.3 200.2 * . 

1931 5.05 * 243.0 82.1 187.0 * * 

1932 4.67 * 250.6 76.5 190.9 * * 

1933 4.34 * 254.4 73.5 187.9 * * 

1934 4.05 * 248.6 72.5 189.3 * * 

1935 4.02 * 243.3 72.6 188.1 * * 

1936 4.03 * 241.5 73.8 190.1 * * 

1937 4.09 * 247.6 78.4 195.7 * * 

1938 4.27 * 248.9 84.9 205.9 * * 

1939 ate * sche aie i . * 

1940: March * * — —_ = * * 

June * * om am ee * * 

Sept * * om ome = ~ * 

Dec. * * ons — one 7 * 
Index numbers of money wages (Base: 1929 = 100) 

1929 100 100 100 100 100 100 * 

1930 96 95 96 92 97 95 * 

1931 91 87 92 83 91 87 * 

1932 84 85 95 77 92 85 100 

1933 78 85 96 74 91 86 96 

1934 73 81 94 73 92 88 97 

1935 72 74 92 73 91 88 96 

1936 72 78 91 75 92 88 99 

1937 73 90 94 79 95 93 105 

1938 77 942 94 86 100 102 114 
1939 _ * — — _— _ 117 
1940: March * * — _ _— * 121 
June * * aie die oe . _ 
Sept. * * om _ ae . tte 
Dec. e e —= a=» om» . a= 
Index numbers of real wages (Base: 1929 = 100) 

1929 100 100 * * * * * 

1930 106) 99 * * * * * 

1931 106) 100 * * * * * 
1932 100) 102 100 100 100 100 100 
1933 (101) 107 99 94 96 99 100 
1934 oS} 108 93 89 93 97 106 
1935 93) 97 88 86 89 94 104 
1936 tea} 94 86 86 88 92 107 
1937 84) 100 84 8&7 8&7 93 106 
1938 (87) 96? 79 8&8 85 96 103 
1939 — * _- _— —_ — 108 
1940: March * * _ —_ — * 100 
June ~ * —_— — — 7 _— 
Sept. * * == =» a= = ou 
Dec. * * ane wae pad * iam 

Persons 289.000 || 1,526,636 || 1,048,576) 515,025 | 1,563,601 | 1,598,111 44,716 
covered 











» 1 Series calculated by the I.L.O.: hourly earnings multiplied by hours actually worked per 
week, 
2 Series calculated by the I.L.O.: hourly earnings multiplied by hours actually worked per 


month. 


Hungary. Annual figures: averages. 
Italy. Annual and monthly wpe ms 
y 


Japan. 
Latvia. 





Annual and monthl 
Annual figures 





: averages. 


: averages. 
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(c) Daily, weekly or monthly earnings 


STATISTICS OF THE GENERAL LEVEL OF WAGES (cont.) 


































































































LUXEMBURG NETHER- NEw ZEALAND NoRWAY 
LANDS 
M., ind., 
Date Mines, industries, etc. transp., Industries os 
com., industries 
local auth. 
M. | W. |M. W.|l yy w. M. w. |M.W.t M. 
ilv2 
daily daly weekly daily 
Money wages 
Frs Frs Fl. s d.|s d. Kr. 
1929 * * * 4.20 89 6 | 39 6 * 11.75 
1930 * * * 4.23 91 6 | 37 7 * 11.80 
1931 * > * 4,22 86 2135 11 * 11.26 
1932 * * * 4.07 77 O|f 34 9 * 11.48 
1933 41.11 20.92 * 3.92 73 «68 | 33 3 * 11.31 
1934 39.67 20.99 * 3.77 70 6|32 O * 11.34 
1935 42.00 21.47 * 3.64 70 114] 31 4 * 11.34 
1936 43.43 21.59 * 3.54 75 5 | 32 1 * 11.71 
1937 48.51 21.77 * 3.52 88 9] 37 6 * 12.59 
1938 49.71 22.77 * 3.54 94 6/38 4 * 13.82 
1939 _— _ * _ — _— * — 
1940: March * * * * * * * * 
June * * * . . a . * 
Sept. +. * * * * * * * 
Dec. * * * * * * * * 
Index numbers of money wages (Base: 1929 = 100) 
1929 * * * 100 100 100 100 100 
1930 * * * 101 102 95 101 100 
1931 * * * 100 96 91 95 96 
1932 * * * 97 86 88 84 98 
1933 100 100 100 93 82 84 81 96 
1934 96 100 96 90 79 81 77 97 
1935 102 103 104 87 79 79 77 97 
1936 106 103 107 84 84 81 81 100 
1937 118 104 118 84 99 95 95 107 
1938 121 109 121 84 106 97 104 118 
1939 — —_ — — —_ — —_ — 
1940: March * * * * ad * * * 
June * * * * * * * * 
Sept. x» * * * * * * * 
Dec. * * * * * * * * 
Index numbers of real wages (Base: 1929 = 100) 
1929 * * * 100 100 100 100 100 
1930 ° * * (105) 105 97 104 104 
1931 * * * (112) 107 101 106 104 
1932 2 * * (115) 103 105 101 109 
1933 100 100 100 (112) 104 106 102 109 
1934 100 104 100 (108) 98 101 95 108 
1935 108 109 110 (107) 95 95 92 106 
1936 111 109 112 (107) 98 94 94 107 
1937 118 104 118 (103) 108 103 103 107 
1938 117 105 117 (102) lll 102 109 114 
1939 — — — -= — oa -- — 
1940: March * * * * * * * * 
June 7 * * * * * * * 
Sept. * * * * * * * * 
Dec. * * . * * * * * 
Persons 
covered 30,000 | 2,000 32,000 || 1,326,296 64,883 | 22,452 | 87,335 — 








1 Series calculated by the I.L.O.: weighted averages of the earnings for men and women. 
2 Insurance statistics (accidents). 


Luzem 


Netherlands. 


burg. Annual figures: averages. 
Annual figures: averages. 


New Zealand. Annual figures: a week nearest to 31 March of each year. 
Norway. Annual figures: third quarter of each year, except for 1931 (fourth quarter). 
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STATISTICS OF THE GENERAL LEVEL OF WAGES (cont.) 
(c) Daily, weekly or monthly earnings 

























































































POLAND RUMANIA SWEDEN SWITZERLAND 
Ind. (some 
Date Industries |/agr. occup.,|} Mines®, industries, transp., Industries, some transp., com., etc. 
transp., com. 
com.) 
M. W. M. W. M. | W. | M.W. [|/Msksemisk| M.unsk.| Ww. | M.W.t 
weekly monthly weekly daily 
Money wages 
Zi. Kr. Kr. Kr. Frs. Frs. Frs 
1929 * * 59.63 34.19 52.98 12.45 9.85 6.45 * 
1930 * * 61.66 34.50 55.10 12.57 9.90 6.36 * 
— -— 0 - os ss. 2s ape 12.62 9.97 6.36 - 
1933 28.01 * 54.73 | 32.69 | 49.16 ass | wees $33 * 
1934 26.74 * 56.10 32.57 50.11 12.75 10.00 6.46 * 
1935 26.96 * 57.63 | 33.65 | 51.54 12:39 | 9°73 6 36 * 
1936 27.30 * 59.62 | 34.64 | 52:99 |] jo°lo | 9°51 611 * 
1937 29.30 * 61.48 35.40 54.75 11.90 9.69 6.24 * 
1938 -—— * 64.75 36.69 57.40 12.11 9.58 6.34 ° 
1939 _ * 67.21 38.46 59.46 12.20 9.69 6.21 ° 
1940: March * . * * * * . * * 
June * * * * * * * * * 
Sept * * * * * * . . * 
* * * * 7 * . * * 
Index numbers of money wages (Base: 1929 = 100) 
1929 * 100” 100 100 100 100 100 100 100 
1930 * 96 103 101 104 101 101 99 100 
= a 85 =. S 4 101 101 99 101 
1 69 9. 
1933 95 63 92 96 93 = 7 | "2 = 
1934 90 62 94 95 95 99 97 99 98 
1935 91 61 97 98 97 96 94 97 96 
1936 92 62 100 101 100 94 92 93 93 
1937 99 66 103 104 103 92 94 95 93 
1938 oo 67 109 107 108 94 93 97 94 
1939 = 5 69 113 112 112 94 94 95 94 
1940: March * _ * . + * * * * 
June * ~- * * * * 7 * * 
Sept. . — * . * . * * . 
Dec. . aaa . * . . . * . 
Index numbers of real wages (Base: 1929 = 100) 
1929 * 100 100 100 100 100 100 100 100 
1930 * (107) 106 104 107 103 102 101 102 
1932 100 (in) || io2 | io2 | io3 vs —|—tea-—|—t00— | 19a 
ll 10 1 
1933 (105) (111) 101 106 102 104 po poo car 
1934 (108) (116) 103 104 104 106 103 106 106 
1935 (114) (110) 105 107 106 103 101 105 103 
1936 (119) (108) 108 109 108 100 98 99 99 
1937 (119) (106) 108 109 108 93 94 96 94 
1938 — (102) 110 110 111 94 93 98 95 
1939 _ (92) lll 111 lll 94 94 96 94 
1940: March * — * * * . * * * 
June * —_ * * od ~ * - . 
Sept * pee * * * + * * * 
Dec * ins * * —- * * . * 
pn — — 389,747 | 77,915 | 505,729 || 6,183 | 5,263 | 1,084 | 12,530 














1 Series calculated by the I.L.O.: weighted averages of t 


he earnings for men and women. 


Poland. Annual figures: one pay period (generally a week) in the month of August in each 
Rumania. Annual figures: a 


Sweden. 


averages; monthly 

Annual figures: averages. "From 1929 to 1931, 
Switzerland. Annual figures: averages; from 1932 cumnste t 

strictly comparable with those for previous years owing to a Saas in method. 


mate 





for January, April, July ond 4 October. 
index numbers of daily earnings are no longer 
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STATISTICS OF THE GENERAL LEVEL OF WAGES (concluded) 
(c) Daily, weekly or monthly earnings 








































































































URUGUAY U.S.S.R UNITED STATES YUGOSLAVIA 
: Croatia & 4 
B.L.S. Series N.L.C.B. Series Slavonia ae. 
Date Ind. M.., industries M. ind., | transp., 
Industries Industries tr..com.| ¢om. 
M.W. || M.W. | M.W. || Mew. | M. | Ww. | M.wW. |] M.w. | M.w. 
Monthly daily monthly || weekly weekly monthly | daily! 
Money wages 
Pesos Rbls. Rbls. $ $ $ $ Dinars | Dinars 
1929 * 3.07 77.06 * 30.64 17.61 28.55 * 26.32 
1930 * 3.55 82.59 25.34 27.66 15.98 25.84 1,143 26.56 
1931 * 4.11 96.10 22.18 24.00 14.69 22.62 1,137 26.19 
1932 * 4.88 115.42 17.86 17.96 11.73 17.05 1,042 24.58 
1933 * 5.18 126.08 17.36 18.69 12.35 17.71 988 23.22 
1934 * 5.94 147. 18.93 21.07 14.50 20.06 999 22.24 
1935 * 7.55 186.75 20.85 23.49 15.37 22.23 890 21.65 
1936 * 9.23 225.5 22.60 26.02 15.74 24.39 909 21.66 
1937 * 10.15 242.46 24.95 28.72 17.02 26.80 950 22.71 
1938 * — a 22.70 26.07 15.69 24.43 973 23.64 
1939 41.56 — — 24.58 | 28.97 | 17.02 | 27.04 1,000 | 24.28 
1940 42.08 —_ _ 26.11r 30.64 17.43 28.54 —_ o_ 
1940: March 41.89 * * 25.46 29.60 17.12 27.61 1,127 25.41 
June 43.87 * * 25.79 30.36 16.83 28.23 1,176 26.76 
Sept. 40.42 * * 26.54 31.14 17.80 28.99 — 28.26 
Dec. 41.96 * * 27.89 32.54 18.40 30.28 _ o~— 
1941: March — * * 29.10 34.20 19.37 31.80 _- —_ 
Index numbers of money wages (Base: 1929 = 100) 
1929 * 100 100 100 100 100 100 . 100 
1930 * 116 107 93 90 91 * 91 100 101 
1931 * 134 125 83 78 83 79 100 100 
1932 * 159 150 68 59 67 60 91 93 
1933 * 169 164 66 61 70 62 86 88 
1934 * 193 191 72 69 82 70 79 84 
1935 * 246 242 78 77 87 78 78 82 
1936 100 301 293 83 85 89 85 80 82 
1937 * 331 315 91 94 97 94 83 86 
1938 * _ 353t 83 85 89 86 85 90 
1939 110 _— _— 90 95 97 95 87 92 
1940 111 — _— 96r 100 99 100 —_ — 
1940: March 110 * * 94 97 97 97 99 97 
June 116 * * 94 99 96 99 103 102 
Sept. 107 * * 97 102 101 102 _— 107 
Dec. 111 * * 102 106 104 106 - — 
1941: March — * * 107 112 110 111 —_ _ 
Index numbers of real wages (Base: 1929 = 100) 
1929 * * * 100 100 100 100 * 100 
1930 * * * 95 93 94 94 100 (110) 
1931 * * * 94 90 96 91 100 (114) 
1932 * * * 84 75 86 77 99 (115) 
1933 * * * 86 82 94 83 106 (111) 
1934 ° * * 92 87 104 89 106 (112) 
1935 * * * 96 93 106 94 96 (111) 
1936 100 * * 101 100 105 101 95 (111) 
1937 * * * 107 106 109 106 92 (110) 
1938 ° * * 100 99 103 99 92 (104) 
1939 102 * * 109 111 114 111 97 (102) 
1940 98 * * 117r 118 116 118 _ _— 
1940: March 99 * * 113 113 114 113 93 (92) 
June 103 * * 113 116 112 116 92 (91) 
Sept. 94 * * 117 119 117 119 _— (86) 
Dec. 98 * * 123 123 121 123 — _ 
1941: March _ * * 129 129 127 129 _— — 
Persons 39,901 6,722,000 5,001,000 | * . * — | 707,435 
covered 














money wages for 1930: averages for the last quarter); monthly figures 


1 Insurance statistics (sickness and accidents). 


Uruguay. Annual 


U.S.S.R. Annual figures: averages. 
United States. Bureau of Labour Statistics series (B.L.S.): annual figures: averages (except 


figures: averages; monthly figures: quarterly averages. 


: a week nearest to the 15th 


of the month. National ry Conference Board series (N. ICB Cc. B.): annual figures: averages; 


monthl 


Suaniea. 


t week of the month. 
Monthly earnings: annual figures: December of each year; monthly figures: 


averages. Daily earnings: annual and monthly figures: averages. 
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Bergengren, Roy F. Credit Union, North America. New York, South- 
ern Publishers, Inc., 1940. 390 pp. 


This is the fifth of Mr. Bergengren’s credit union books, which trace the 
development of the co-operative credit movement, from its pioneering stage 
in 1921 until the creation of the Credit Union National Association and its 
latest achievements. Besides describing the credit union movement in the 
United States and the remarkable growth which has taken place in Canada 
in recent years, the writer discusses the internal structure of credit unions, 
their functions and administration. The appendices \include, among many other 
things, the text of the Federal Credit Union Law and a set of typical credit 
union by-laws. The book is of value not only to students of the co-operative 
movement in North America but to all groups interested in creating credit 
unions and needing advice and assistance. 


Brooks, Robert R. R. As Steel Goes, . . . Unionism in a Basic Industry. 
New Haven, Yale University Press; London, Humphrey Milford, Oxford Uni- 
versity Press, 1940. xii + 275 pp., illustr. $3. 


An interesting narrative of the evolution of trade unionism in the steel 
industry in the United States, particularly in connection with the forma- 
tion, development, and mode of operation, of the Steel Workers’ Organiz- 
ing Committee. The book gives many facts concerning the activities of 
less-known labour leaders and the competing influences of the American 
Federation of Labor and the Congress of Industrial Organizations, and a 
mass of information on day-to-day occurrences in the trade union centres 
affecting the progress of collective bargaining. 


Glass, D. V. Population Policies and Movements in Europe. Oxford, 
Clarendon Press, 1940. vi + 490 pp. 


A systematic discussion of the population trend in Europe designed to 
serve as a general background to an enquiry into the question, when it comes 
to be considered along with various other social and economic problems, for 
the purpose of planning for the future. The book begins by a consideration 
of population movements in England and Wales since the middle of the last 
century, and clearly indicates the various factors to which, in the author’s 
view, the recent decline in fertility and development of the small family of 
to-day should be attributed. This is followed by an account of the development 
of population policies in France, Belgium, Italy, Germany, and the Scandi- 
navian countries, and the final chapter is devoted to an analysis of current 
pro-natalist policies and their probable social and economic consequences. The 
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appendix contains a brief account of the most important statistical methods 
used in analysing reproductive trends, and in the notes at the end numerous 
references are made to works which will be of assistance to the student who 
desires to go further into the problems touched upon. . 

“The population problem”, the author urges, “is not a single problem, 
but an aspect of all the social and economic problems by which the individual 
and the family are affected. To solve the population aspect of such problems 
may involve either a direct overhaul of the social and economic structure, or 
else the provision of monetary grants which are large enough, when taken in 
bulk, to allow parents sufficiently to alter the present pattern of social life 
through the mechanism of effective demand.” 


Grossman, Vladimir (Ed.). Canadian Jewish Year Book. Montreal, Que., 
Canadian Jewish Year Book Reg’d, Vols. I (1939-40) and II (1940-41). 352 
pp. each vol. $2.50. 


A useful collection of essays and articles containing, for the most part, 
statistical and other information on activities, both past and present, of 
Jews in Canada, some of which, as for instance the bibliography on Canada 
in Vol. I or the notes on refugees in Vol. II, will be of interest not only to 
members of the community to which the publication is especially addressed 
but also to the general reader. 


Hutt, Allen. British Trade Unionism: An Outline History. London, Law- 
rence and Wishart, Ltd., 1941. 160 pp. 2s. 6d. 


This very readable and pithy account of British trade unionism from 
the Combination Acts up to early 1941 is No. 7 in The Marxist Text Book 
Series, and the prudent reader may wish to make some allowances in such 
passages as those which concern Communist or “Left” activity. But even 
making ample allowances, the chapters covering the period from 1910 on- 
ward are thought-provoking. 

They show that many lessons have been learnt since the dockers’, 
miners’, and munition workers’ strikes of 1911 and 1917 and the national 
general strike of 1926; but the author does not anticipate any useful re- 
sults from those lessons after this war. The connection hetween economic 
cycles and trade union cycles is suggested now and again, but insufficiently. 
A chronological table including indications of political and international 
developments would be a useful addition. 


Labor Research Association. Labor Fact Book 5. International Publish- 
ers, New York, 1941. 224-pp., including selected bibliography. 


This book (the fifth of a series) gives a lively account of the effect of 
the war on American working class families. Written non-technically and 
from the point of view of the militant and politically-minded section of the 
labour movement, it covers the economic, social, and trade union develop- 
ments of the war period. The authors have marshalled a wide variety of 
facts and other material to support their interpretations of the economic 
and social factors involved in the world conflict and of what war has meant 
to the workers. Their analysis is sharply drawn and incisive. 


La Trobe, W. S., Keys, G. F. M., and Kirk, A.A. Studics in Abprentice- 
ship. New Zealand Council for Educational Research, Series No. 11. Christ- 
church, Whitcombe & Tombs Ltd., 1939. 88 pp. 


This little book contains three essays describing apprenticeship conditions 
in New Zealand. The first, by Mr. La Trobe, deals with apprenticeship from 
the educational point of view and is based largely on reports of the officers 
of the Technical Branch presented to the Director of Education when the 
author was Superintendent of Technical Education (from 1919 to 1938). It 
therefore depicts a situation closely related to existing facts. The other two 
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studies are the result of an investigation carried out by Mr. Keys and Mr. 
Kirk into the practical aspects of apprenticeship in the electrical and plumbing 
trades respectively. Similar studies are to be prepared for other trades. 


Lewand, Frank. Formulation of a Federal Invalidity Insurance Program. 
Washington, D.C., 1940. xi + 98 pp. 


The addition of invalidity pensions to the existing Federal system of 
old-age and surivors’ insurance seems likely to be one of the next exten- 
sions of social security in the United States. This study may serve as a 
contribution towards the preparation of such an extension. A summary is 
given of European systems of invalidity insurance and of existing Ameri- 
can invalidity provisions. About half the study is a discussion, issuing in 
constructive suggestions, of the various features of a Federal invalidity 
insurance system—scope, benefits, administration. 


Myers, George E. Principles and Techniques of Vocational Guidance. Mc- 
Graw-Hill Book Company, New York, 1941. 377 pp. 


A welcome contribution to the solution of the numerous employment 
problems which will face the post-war world. Reviewing some of the 
basic opinions of exponents of vocational guidance, the author goes on 
to clear up much of the confusion of ideas which is found on the subject 
even among leading educators, and endeavours to show that owing to 
the social, economic, and educational changes which have taken place in 
recent years, an adequate vocational guidance programme should comprise 
at least eight different services, which he terms: a vocational information 
service, a self-inventory service, a personal data collecting service, a 
counselling service, a preparatory service, a placement or employment 
service, a follow-up or adjustment service, and a research service. It is 
interesting to note, for instance, the emphasis which he places upon the 
need for considering an employment service as part of a vocational 
guidance programme. He argues that “the transfer of youth from school 
to occupational activites is an educational service and thus is a proper 
function of society’s chosen educational agency, the school system”. Not 
only school teachers and university professors will acquire useful informa- 
tion by reading this study, but parents and social workers in general will 
find much guidance by perusing its pages. 





ERRATUM 


1941 - Vol. XLIV 


No. 1, July. “Social Insurance in Latin America: Its State and Standards.” 
Page 24, line 8: for “of individual for group practice” read: “of group 
for individual practice”. 
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